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- In,all’regulatory systems, requirements designed to control the re-

calcitrant tend to impose unreasonably costly and annoying restrictions on
the majority of regulated organizations. In many health, safety and .
environmental régglatory programs, this tendency has beén exacerbatéd by °
reforms intended to maké enforcement tougher and uncompromising, the result ",
has been resentment by regulated businesses amd- impairment of  regulators' /J
ability to secure cooperation, the sine qua non of true effectiveness. ’
: Stmilar dynamics toward unreasonableness an%syésted effort have develaped

.

in categorical grant programs designed to igprove education for disad-
vantaged children. Moreover, a flexible enforcement strategy, which
- might reduce such problems, is inhibitedrby the uncertainties and risks
: of scandal faced by enforcgment officials, and . by ‘legal and administrative ,
: attitudes that view rules and rights as impervious to arguments based
on compliance costs ‘and that regard non-uniform treatment as illegitimate.
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‘dictate periods of attendance, establish credentials and tenure rules for

J
" In recent years, educators have expressed dismay about the "legalization" .
\

of s&hool administration and of the educational process itself., Law and
education‘are seen‘as conflicting ideals. O0f course, schools have. long been

: subject to a dengse web of legal controls, such as the state statutes that ~

v
L 4

teachers, and oresc!ibe(some curricular elements, gsuth as mandatory American

) h;étory courses. But such laws generally are legitimated by tradition or

.consent; rarely do they lead to maJor disputes and almost never to lawsuits.,

b
Today's "legalization" outery relates to a more recent and controversial out-

pouring, of JudlCIal rulings and statutes (federal as well as state) that often

are experienced by'local educators as excess1ve impositions on their discretion .

-and authority. : ) . " .

@

These "intrusive" laws and judicial predecents are quite varied. Some abe
direct restraints on the authority of school administratd?s, designed to ensure

their pouers are used fairly. fThus students have'been accorded -the right to due -

prOCess of law in disciplinary matters,7teachers have obtained new legal guarantees

. against discriminatory treatment, and parents have been granted broader rights to

oarticioate in or Consent_to/decisions affecting their children. Nowadays,
therefore, a school administrator easily can become involved in a lawsuit--or at

least feel Compelled to consult the school system's lawyers--concerning a security

guardvn_attempt to search a student suspected of concealing drugs, a‘princi-

. pal's suspension of a disruptive- student, a teacher laysff plan.that undercuts

affirmative action goals, or failure to consult -a parent adviséry committee on |

- .-

. certain issues. . , .

y 3 . , . [T
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Other legal constraints concern edu ational quality. According - : . i
|

|

1

to one recent count, 33 states have enacted laws establishing standards

for edxcational achievement and competence. And between 1963 and l97h, state

legislatures passed 73 laws promoting accguntability;1 2 From

these laws stem thick books of regulations dictating the tests that local
~schools mist admin;ster and” the certifications and reports they must file.
'4r , An even more oervasive source of legal constraints--the source that
" will be most central toythis essay--are the numerous federal and state
statutes concerped with "social equality in the schools. These include’

«laws and categorical grant programs designed to induce 6r compel local
districts~to orovide a better~education for racial minorities, the econo-
5‘mically disadvantaged, nonLEnglish-speaking students, mentally and physically

handicaoped students, as well as equality between the sexes in athletics,
’

curricular and extra-curricular offerings and facilities. Typically, these

laws, tgo, impose extensive reporting requirementsin school districts and

g

demand regularastudent testing irf“order to emsure that federal and state '\ ‘;
funds'are spent lawfully, fairly and effectively. Such provisions usually
‘are enforced by federal or state "anditors" and in some cases) because they
are couched id;terms of substantive and procedural rights for members of the
peneficiary groups, they also can be enforced by private lawsuits.' ‘. |

‘ Most critics of "legalizstion" do not question the ends sought by .
programs to benefit disadvantaged students. They complain of the‘pursuit of .
thosetends through detailed mandatory regulations, bureancratic monitoring ’

and litigation over legal rights:\\They claim that sqgool administrators and .

teachers, anxious to avoid trouble with "the law", “are forced to devote too

»
4

O




. mich time to fermalistic comoliance, paperworx and ultimately meaningless .
-~ ! ~
legal procedures. Priorities, it is said, are distorted. Money is wasted.
F
Fear of legal action engenders a cautious, legElistic attitude by educators

Y

that further drains the schools' already depleted reservoirs of trust and
authority. : ' ’ L y

" One may be tempted’to'diémiss such oomplednts as self-serving rhetoric , /
by local adﬂlnistrators who simply want to be let alone, or as an overreaction .
to conflicts that 1neV1tably accompany the first few years of any governmental
'orogram that seeks far reach:.ng so?cn.a.l and orgamzatlonal change. _ Labor
legislation iniﬁially fought tdoth and nail by emponers in the 1930s,
Ifog exanple, gradually came to be accepted without engendering mnch legal

conflict or complaint. 2And after all, like labor legislation, laws requiring

1

educational. programs for the disadvantagdd are redistributive in effect.

‘They nequire the redirection of a cepfain amount of edncationel attention

and financial resources away frop the mass of middle class and upper-working

class students who traditiongdly hpve*been at the center of educators' concern ,

the core of educators' political support).

Given such redistributive goals, detailed legal presc?iptions and monitoring
clearly are needéd, and a considerable amount of legal coercion should be

expected. ‘Indeed, notwithstanding ,complaints of "legalizationy {t is not

difficult to document a substantial incidence of legal noncompliance on the *
. e > 4 .

part of local school districts, or instanceefof inadequate rather thaff over-

- -

aggressive enforcement. Fron this perspective, there is perhaps not enough

"legalization", and if enforcement entails costly or annoying adherance to

bureaucratic reports and legal Processes, that 1s 31mply the small price: ’

that must be paid for effective and 1mportant social change. The problem,

in this view, is not in the laws and regylations ‘but in the attitudes of

)

— v
.

educators. . N
. ' q . °
/
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There is a good deal of power in this-defense of hﬁgalization.'

To think that redistributive measures could be accomplished without legal

\

rulese and oressures, on the basis of exhortation and "trust" of local

-

: w
educators alone, surely is utopian. But it is also a mistake to dismiss

- {’ > $ i
complaints about legalization as unfounded or unimportant. Instead, both -

a

defenders and critics of legal controls in education mght benefit from

recognizing a recurrent paradox in the way legal controls tend to operate:

-

those who point to noncompliange and inadequacies in the legal control system

They simply are pointing to diferent slices of , reality. Among any popu-/\\\

4

1
. |
and others who point to overly-controlling legal rules both may be correct. . ]
|
lation of regulatéd individuals or‘organizations, there always will be some 1

. "bad apples" who disregard or evade applicable social goals and legal norms,

at

with respect to these, the applicable rules and enforcement procedures will $

not seem strict enough. But in the same population, there will be others--

'"good apples" we mdght call them--who, for reasons of belief or concern for

reputation or fear of legal "trouble", generally act in accordance w1th the
4

general thrust of the law, and yet who have entirely valid compIaints about

.
‘

the way detailed regulations or broadly-stated legal’ rights (designed prxmarily
to cope with the bad apples) work out in their particular case. Thus’' customs
regulations and inspections may be 1nJuffic1ently teugh and thorough to deter
the most sophisticated smugglers and at the same time be infuriatingly \
intrusive and time consuming in the eyes of ordinary.travelers. Every legal

systen mst confront” the problem ‘of "unreasonableness" vis-a-vis the. "good.

~

‘apples" as well as the problem of Meffectiveness" vis-a-vis the "bad apples® .
we ) € ¢ DP ’
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‘for to disregard-the complaints-of excessive legal control by the more
~ A - .

responsible citizens--who usually comprise a majority of the population

to be controlled--ultimately mayJerode the—legitimacy of the }aw itself. ‘
~ } M

\cztlestiops of legal strategy;. )

and indeed of legal philosovhy, that are quite relevant to the issue of ~

This recurrent problem leads to fundamental

4 ‘ -

\

"legalization" in schools. Is the ex ef-ience of excessive "legalization®
m inevitable feature of thé imbosition &f law and ‘the attempt to ni‘ake it

effactive? oOr is it, at least in part, \a product of a"mrvicular Eet' of legal
P VAN ; ——

concepts and strategles that currently a.re prevalent" Is it Dossz.ble to

J.mplement a system of Jigal controls t at‘ would be smore flex_lble,

that could impose lesser constraint\s on "good apples" than o

' v

. "bad apples", that would advance' the goals of equlty in,education and at the

L
§ at L3

same time minimize the constreints, burderis and inefficiencies the regula-
hd \ t f v .
t:vons :unpose on the majority of sehools? h‘he ansvers are by no méans

1

readily available. As a matter. of" a.bstract theory, it might seem poss:.ble
to enforce laws and regul.atlons flex:.bly a.nd Selectlvely rather than uniform#y

\and legalistically, or to amend * them :i,n llght of eXperlence so ag to elimnate
-
unnecessary burdens they place on some citizens or prgamZatlons. B\J.t in

)
actuallty, there are substantlal political, bureaucratlc and jurn.sprudentlal

obstacles to flenb%.e adaptatlon and enforcement of the law. For example, ‘

~

| 4

can 4 léil control system gttempt to impose greater restr1ct10ns on some
than on obhers without violating fundamental ¥alues of due process and equal
' ' \

treatment- uhder the law? Can it be done without creating an unreasonable risk

P = « »
of error (that is, of treatlng citizens as "good apples" when they in- fact\

« are not)vor of % duly erod:mg the deterrent effect of the law? ' | ,
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This essay willsnot attempt to provide any definitive solutions to.these

v s

problems. Its more modest goal is to provide some insight into the causes.
N and possible cures+ar "legalization" in the educational context by comparing

—  the "regulation" of schools with the regulation of business enterprises,

-

.a field'with a long and varied history and in-which problems of "over> . J

regulatiod" have received a good deal of:attention. From such a couparative» s
-) perSpectlve, the legalization of schools will appear not as a unique but as a
3 generic phenoueﬁon, he product of & particular type of legal control structure,
enforced infﬁ\particular way. The cbmparlson W111 be based on my recent study
(in collaboratlon with Eugene BardacL) or"egulatory strategies ’in’ the fields of
>v\ occupatlonal*safety, food ?Fd ‘drug ity, poIlution cont’ol truck safety, .

P f - LN

and other progreéms of protective re ation. Thus the~first half of thls

I

essay will (l) explaln “in some detall‘why man& well—lntentloned protectlve
regulatory programs produce "unreasonaLle" andrlndeed counterproductive
‘results in large numbers of indiv1dualkcases, (2) descrlbe strategles of
"flexlble regulatlon" that tend to curﬁail regulatory unreasonableness,

- (3) discuds obstacles to the 1mplem£ntatlon of flexible regulation. -
The second half of the essay w111 polntlout parellels between these aspects

of bu81ness regulatlon and the 1mplemehtation of legal controls in public schools.

? ‘ . .\‘ ® . ‘a o
‘ .




I. Regulating Business

4

N . . ‘ . .
_The Rise of Legalistic‘Regulation. The last fifteen yedrs have seen a -

3
«

change in th€ enforcement style of Inany regulatory programs designed to

protect the health and dafety of consumers, workers and tHe general public,

Protective regulation is b no means a recent phenomenonu Startlng in the
late' 19th Century, American legislatures establihed safety regulations and .
1nspection programs for' factories, mines, meat-pacxing plants, boilers, rail-

! roads, shops, water supplies, dairies, and building construction. But
.traditionally the relevant regulations and statutes were liberally laced
with words sich as "reasonsble and "to the ex'tent possible," a.l_lown.ng

enforcement officials to adjust general standards to fit ind1v1dual cases.,

~

Enforcement officials, moreover, relied heavily on persuasion, warnings, and

. informal negotiation to prod violators toward compliance; they sought to aveid

+

~
tlme-consumung formal citation and prosecution of violators in court, partly

’

because Jques tenged to water qun statutory sanctions&anyway.

- ’

Lney espoused the goal wf cooperation ratner~tnan legal cOerclon.

) ” ~
Slmilar-patterns can be found in contemporary studies of regulatory enforcement
- . . W o
in Great Britain and in Sweden, * , - s

o

In the view of many observers, howeﬁer, the traditional enforcement

style--based on discretion, persuasion and conciliation rather than the e

~

rule of law--often wasggcoh@%§. Determined ani/rdéalcitrant regulated

|
enterprises could resist major change through drawn-out legal. contestationv X i

r'S I4

Enforcement officials, it was chargud were too few in number, often too

AS

eager to avoid legal battles, and hence prone to negotiate compromises

that unduly sacrificéd public prosection Sometimes théy were "captured" by

the regulated industry.




. ) l'
In response, many safiety and environmental-protection statutes .

. enactedgin the late 1960s ghd early 19%0s, especially at the federal )

. level, were designed to promoia ntougher" ego/'vgement style. The
o

goal was to establish regulat systems based on deterrence rather than

conciliation and cooperation. Statutes and regulatigns uere. to be made
N . [3 .

. more stringent and explicit. Strict rule enforcement and formal sanctions
. N ,
g-nl

we‘o replace negotiated settlements. Reg tion was to be made more
legalistic, in the sense that the behavior of regulatory officials and
regul ated enterpnses alike wolld be detemnlned-by the standards stated
in officially promulgated legal rules, and departures from thgse standards
would be smftly penalized. ' ~ ..
\To facilitate l'e‘Eal:Lstlc reg‘ujlation, many statutes artlculated
regulatory goals in absolute terms, omitting such words as "reasonable#
that invited Judgment by pvegulators and hence would make them vulnerable

to the arguments and influence of regulated interests and their attorneys.

>

‘.. For example, all strip-mined land, a 1977 fed;ral law stated, mst be

' "?1

restored to its original contours, Congress deliberately rejected language . °

¢ calling for restoration "to the maximum extent feasible." The *gederal »

Occupationa{ Saf‘ety and ;Health Act (1970), ostensibly precluded enforcement

officials from "watering down" regulatory ob;jectives by taking economic y

l‘ considerations into account; the citizens! nright" to a clean and healthful R

environment or workplace was to be as extensive as the best available tech-

nology will provide. To facilitate uniform-enforcement, tatutes and

2

regulations often prescribed specific safety or pollution control techno- " /

1
|
|
1
|
|
|
i
Clean Air Act Amendments of 1970, the Clean Water Act (1972), and the i
|
|
|
]
|
|
l
!
1
|
logies, '"good manufacturing practices'", sanitation equipment, 1
. . |




" .
testing procedures and so od, The statutory and reculatory

. preference ﬁss for unambiguous numerjfcal standards and fixed
' deadlines, as in the 1970 Clean Air Act'g requirement of ‘a 90 percent

a o
reductipn in nitrous oxideand hydroca.ybon emissions from automobiles

by 1975. | .

- To in*rease deterrénce, many reé;ulatory statutes of the late 1960s and
¢ . ' LY .
s & .
éarly 1970s increased penalties dramatically and sought to make them easier

1

to inrﬁose or even automatic. Crlmn/.nal penalties were authorized for indivi-
) \Qnal cor orate o}‘ficials. Corporate violat‘ions 'also were fiade punishable
by "civil pena‘lt»ies"w of up t.o( $25,000 per day, in order to reduce the incen-
tive for firms to drag out disputes and to invoke the strong Mpro‘cedural
protections asséciated with cr:um.nal prosecujions. Some agencies--
such as "0SHA--were empowered to impose fines themselves{ ‘ *
nﬁcher than prosecuting violators in court. Other eeencies;
, ' ,inclu;ling. the Environmental ,i’rof:ection .Adminis‘tration and U .
the Natioynal Highway Traffic Safety Administration, were authorized to -
issue summary in:]unction-like orders (recalis, shut-dowixs) without first
hav\?hé to take‘the violator to court.‘ To reduce enforcement discretion,
in some agencies, (such as OSHA, the FDA, and the federal Mine Safety gnd—
_Health Agencyl) fains{pectors were instructed to issue formal citations for all
violations--in OSHA's case, even if the violation is corrected before the
inspector's eyes--ana\ﬁnes for a1l "serious" violations were made'mandatory.
To further deter informal dispositions by enforcement officials, statutor}
schemes strengthened the abil:xty -of citizen compla.inants and citizen advocacy
orgam.zations to push\\agencies to enforce the law str:.ctly. For example,

Californ:.a la&{s concerning quality of care in nursing homes instruct ‘the

enforcement :-f?ency to conduct an mspet:t,y/within a specified mumber of days

p) '

1
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proposed péhalty, and to penalize any nufsing home that attempts to expel

or reduce the privilegqs'of a Fomplainant. OSHA regulations empower workers

to accompany 0§HA inspect?rs on their rounds and require employers t6 keep

paying them during such consultations; the results of OSHA iﬁspgctions and

the presé¢ribed schedules for abating violations mst be posted where wofkers

can see them. Under the Clean Air Act, civil rigﬁts acts, and.other statutes;

complainants and advocacy organizations‘wére authorized to sue alleged vio-~

lators or the agency itself if regulatory officials failed to e;forcé the

law as written. In addition, many statutes provided for federal moni@oring

of enforcement by'stéte agencies, for anmple, by periodic random reihspecliogv

of busiﬁesses already.in§§ected b& state inspectors. . ¢ '
Finally, many regulatory schemegzéought to facilitate'enf;rcement.by

/ .

shifting the burden of proof to regulated enterprises, compelling them to
. ot

.

assemble and maintain detailed records and rengtfi/gocumenting their compli-
ance-related activiiies, ranging from éfforts to hire minority‘construcfion
workegs to the frequency 6f inspectién of cranes and ho;sts. Manufacturers

; )
mist prompﬁly report to the relevant agency serious workplace accidents, )

reported incidents of injﬁries associated with use of their products, N

e

"fugitive emissions" stemming from breakdowns of pollution control equipment,
4 . , , '

{egéarch findings suggesting harmful attributes of chemicals, and so on.

s - . . :

Poligtion sources and mines must insta}l monitoring eéuipment and make the‘

records available to the government. Food and drug marufacturers mst keep




sy

records shoq;ng periodib testing and calibration of sterilizing equipment,

noting ‘dgnatures of the-personnel who did the tests for each batch and

,counter—s1gnatures of hlgher quality control officials. Enterprises were

mobile models, gasoline additives, pesticides, chemicals, and medical devices){

requlre&'to obtain regulatory permlts for each piece of polluting equipment, for
new factorles‘fe.g.; from the U.S. Department of Agrlculture for meat-~packing
plants, from?the FDA, for drug manﬁfacturing facilities), and for an ever-

broadening range of new products, (not only pharmaceuticals, but new auto-

-

¢ v . é
in these situations, the enterprise must prove in advance compliance with

-

" detailed regulations and often must prepare extensive analyses indicating the

L 4

e

safety or environmental impacts of the new product or facility.

*

e

-

_ Legalistic Enforcement ana Reénlatory Unreasonableness

The shift toward stricter rules, erforcement-oriented inspection
and sanctioning systems;and intensified docymeptation has not been universal.
Some older state agencies have been relatively immmne from the trend, and all

[N

agencies; even the most legalistic, retain some areas of discré&ion. The
reformers may have envisioned an 1nspectorate that, like Weber's ideal~ typical
bureancrat, would be programmed to enforce the regulations as written, "w1th-
out bias or favagh, but inspectors are-human beings that resist complete
programming. . And inevitably they must use judgment in determining where to
look for violations, in deciding whether a particular machine guard sat1sf1es
the safety rules, or in gauging how soon to return to a site to check

s ¥
up on a promise to-abate a violation.

-




. | . . ‘ S - s
Nevertheless, the shift in the law toward ‘a legaliStic, role-orient“ed' ’,,
enforcement style has had fundamental g clearly tangible effectsnon .
regulatory agencjies and‘regulated enterprises alik.a. EkEorcement offic:Lals
and regulated enterprises both report an incréase in strict rule application,
formal citations and penalties and a decline in b»a.rgaining at the inspectorial
level. Business 1nvestht in pollution control and 1'{1 worker protection
equipment has soared. There has been a striklng 1ncreaSe in the numbers,

salaries, organizational status and intr a-organizational powers of corporate

) specialists hired to "kiep the company out of trouble" with enforcement aéencies; ;

these sPecialists include safety and env'ironmental engineers, industrial ‘ ¥

/ .
hygienists and toxicologists, product safety and quality control engineers,

aunditors and so on. And, as an older California workplace safety official

r ‘ v

- put it, "Before OSHA, most firms almost always' tried to do a better job after

we surveyed them. Now, with the threat of legal action, they feel compelled

»

to do a better job." . .

If legalistic enforcement has increased regulatory effectiveness, it

. -,

’. " also has led to an mcreased mcz.dence of regulator,y unreaSonableness.‘ . N\

Strict application of regplations can be characterized as unreasonable (1) if
compliance does not yield the intended benefits,. as when installing a

government-mandated safety device does not appreciably improve consumer
or wor}'er safety in light of 3perat1ng conditions and existing controls in ’
a particular factory, (2) if compliance would produce incremental improvements
but only at enormous costs,-diverting extremely costly capital and human energy

from moye productive and soci

‘ -valua.ble uses; (3) if regulation-prescribed’
facilitidy or procedurés are fiore expensive than less costly a]itematives‘that
are of comparable effective%ess; L) if regulatory officials are‘wholly

unrespons ve to factg and arguments put forward by regulated enterprises )

X mdicat g that a particular requirement '];_§ substantively unreasonable in o~
Q 4.0 )
&

-
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one of the three senses Iirst mentioned. )

_ Unreasonableness results “first of all fror toe diversity of the world
to be regulated and the d;fficulty of* devising a single regulatory
standard that will "make sense" in'scores of different copper smelters,
mursing homes, and food processing plants, each of which employs a some-
what different teog;ology, a somewhat different staff of workers and supervisors,
a somewhat different quality control system. Soon after ret1r1ng as Secretary
of Labor, with respoosibility for implementing several major and scores of .
minor regulatory programs, Professor John Dunlap complai;;a, "A rule that e
is fair and workahle in New York may be excessively severe or unnecessary - ‘
in Utah... Unifor¥1na$ional rules may assure equity, but they do not reflect
the realit - of the workplooe". > Thét general rules can yia%@ unreasonable‘ |
results in particular cases is a familiar problem to legal scholars, but
it seems partlcularly sev;re in the case. of much contemporary regulatlon.
Perhaps thof‘ls because the :itimate goal 1n‘many programs is to induce
an attitude of "social respbnsibility", whereby plant managers or nursiag
home admioistratorguare continﬁally alert and sensitive to all of the,,

-, . ~ <% . .
diverse harmful acts that may result from their technologies and theil employees'

« 7

, § Ty . ‘ . R
activities. But a regilation that focdusses directly on such attitudes--

: i . . . » C
that would enjoin nursing home aides to "be carihg, sympathetic and alert

N ” o , 9\'
to Qeurces of discomfort", or instruct a plant manager to "be alert to
7 .t 4

L o %, :
prewiously unrecognized sources of danger to employees and instill Yin
A ' )
t
‘émplqyeos a.Rositive,attitude toward sngZ?"-esuch a regulation would clearly
be unenforceable, and probably violative £ due prooess norms as well. - .

Instead, to be enforceable, regulations focus on things the enfofcement
‘ ’

kofficial can see onhis intermittemt visits to the ;:‘:te-'—en&uring physical

Al 4

,features (such as machine guards or sulfur dloxide scrubbers), flxed inputs

(such as maintenance of a speilfled pagg%nt staff ‘ratio in a nursing .home),

10




and permanent'records (such ashmandatory charts kept by nurses or ‘quality

control engineers, documenting their aotivities). But ‘these specified

facilities,. ratios and signatures are only proxies for, rougt oorrelates

of, the underlying attitudes of carefulness, attentiveness, cleanliness, o

:etc., that we actually care about. And 1nev1tably those correlations will

be imperfect. - Some mursing homes will be just fine regardless of their

,patient-staff ratio (and some will not). A certain wire-stranding machiné

may be entirely safe,-even if it fails to comply with a general rule on

guards that applies in an across- the<board manner to all moving machinery )

in all factories (or it might be dangerous for reasons not specified in

any regulations). AIn’sum, given the diversity of -the world, the degree of

risk oosed by any particular regulatory violation will'often—be_rather s;ight.
The "badness of fit" betwéen general, facility-specifying regulations

‘and the risks that exi¥§t in pérticular establishments, a problem inherent

in the elusiveness ‘and unpredictability of sources of herm, is éxacerbated

by the politics .of much contemporary social regulation. Legislatures in

the late 1960s and early 1970s not infrequently disregarded the potential

costs of regulatory requirements partly because they reacted over-optimis—"

tically to proponents' characterization of the problem and available

solutiong, partly because"}egislators did not want to be accused of

a .. R /
indifference to the rights of workers and consumers to a safecand healthy -

v s

environment.6 Legislatures and regulatory rule-makers offen overreact to
particularly dramatic accidents or egregious instances of corporate mis-
z;havior by promlgating prophylactic rules"applinble to 2ll enterprises_
)\ )

an industry, eé?n those who previously .\\

a(:’\ -0 ,‘~ ’ N




had been ,induced by mar.ket pressures, llablllty law‘r enstmg regulatlons

to adopt generally adequate controls. As regulatlons cumulate in response

to statistically 1nfrequent but harmful 1nstances of malfeasance or non

compliance, they become exce551vely deta:Lled mandatlng precautn.ons A

. through M, although some’ practices are ,qu:l.te safe even if steps
- . e, \\

H through L are omitted, depending on the enterprise's quality control or

“accident prevention system tfaken as a whole. Agency offioiaLs T

preoccupied with new £and pressing problems have llttle time ..

or incentive to prune these dnstances of overinclusiveness

& 7~
from the existing bod,v of -xrules, especiallv since cgr¥ing

t
- B \V\/
out exceptions can “often be ‘attacked as "caving in"
: . p

to business or as "taking away rights.n
4

‘ - .
The unreasonableness&t/hﬁtems from overinclusive regulations,would

be less. grevalent if eni‘orcementfofficials consistently adapted general rules

to pa.rticular situations, 1f they "overlooked" .v:Lolatlons that are not in
fact serious under ‘the circumstances,- But such exerclses of inspectorial
dlscretlon -are preclsely what th&newer legalistlc enforcement style g
sought to prohibit. Enforcement) officials are required to cite’and -
penalize all v:iolations_. They \e__n.ot supposed to use their own d:iscre-
tiqn 40 accept prété@tiv&eimeasures oéﬁer than those prescrioed in, the
reéulati\ons. !(géncies and individual inspectors whose .,citation rates 411
below the statistical norm are called on the ca.rpet to explain why--and.%
hence they 'try to avoid that eventuallty by mainta:.nlng a go,od‘statlstn.cal
record of citatidns, prosecutions, and fines collected. ?he 1nd1v1dual ”

inspector comes to conceive o,? his or her job as finding and c1t1ng vio-

lations of the regulations, without making judgments as to their relative




. . . < ¥ -
 expenditures for worker safety, (as distinguished from oc‘cupatYal health

seriousness, and without erngaging representatives of the regulated enterprise

\ ° . L
in disdussions of general regulatory goals 'and the problems that m}zst

be soMved to attain them. £ g°
The upshot/is that c’bmpliance spec1alists in regulated enterpr:.ses‘
"\
S »
pers:.stently complain_ ‘of the legalism and unreasonableness of much regula-

?ory. enforcement. In 1979, the Regulatory Counc11, established by

President Carter, tommissioned a stut’f" how :gdvéfnment; i:egu'lation is

. b IR Cpps s
experienced by the citizens who deal directly with enforcement officials.
. @ . 'q ' L. 70

s 4 .
The author, Paul Danacean #nterviewed 75 businessmen, labor union officers

and mnicipal offic”‘iels\'in Janesville, a city of 50,000 people in southern

»
o

\ ’ hd . . . ¢ O
Wisconsin with more than 65 marufacturing concerns. One of Danacean's

‘maJor findings, illustrated by scores of anecdotes was as follows:

L .- "A specific criticism levelled against regulatlﬂ " ' .
¢ ' ~ by supporters and detractors alike is.ithat the . ,
A ’ people who administer and enfokce régulations. ..’ ’ o
Rt are too rigid and unyielding... What the people T -
in’ ‘Janesvillesay they want is‘a spirit’ of -
accommodation in which ‘the two partieg, the . ’
regulated and-the regulator, try to work out-.-. o,
a mitually acceptable solution to_ a commoﬁ ' ;
problem.” What they get, they say, 'is ah A
adversary relationship in which the regulators
more often than not try to force some thirfg
down their throats because it is written.:
in a mamual, not because it is supposed L -
to be a better Golutlon; w7 ‘

AY

S

There are no hard measures of the amount of regplatory unr“easonableness,

’y.\

but it is surely very h::.gh. For example, despite the well- known conceptual

difficulties and data weaknesses in cost-benefit analysls, many acadel:éc and

governrhental studies have indicated, often quite conva.xrca.ngly, that expendi-

tures on compliance with certa:m regulations have not been matched:_}y expected
) _ ‘ - : -

benefits. Numerous studies have shown that despite 'major increases in »

I 4
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mandated by OSHA, the program has had at best a small positive ‘effect on
workplace acc1dent rates.8 By 1985, water pollution controls oompelling ‘
the installation of the best avaifable technology w111 cost about $18-$19 \
billion per year (1nclud1ng annual operat1ng costs plus depreclatlon and
1nterest), but the best "polnt estlmate" (as opposed to a range) of beneflts !
16 only $12.3 blllion. Government econemnc analysts have repeatedly pointed
that major regulations--such as OSHA's str1p-mnning controls and OSHA's coke
* " oven emission and benzene standards--would entail massive ,cost 1ncrements but
only sllght incremental benefits as compared with' alternative, slightly less B

strlngent standards. These showings ?ﬁ.economuc inefficiency in the agvre-
gate imply the prkvalence of”’ unreasonable 1mpos1tlons in particular cases,

egpecially becanSe even regulatlons with posztive beneflt-cost ratlos will

result in unnecesﬂzry quizements in some progprtion of regulated firms

d/ . . &
»> ¢ or dévices. = . : - ‘ .

. ' ’ -

) L This is not to say that most regulatory rules or individual enforcement
actions are unreasonable. The point merely’is that legalistic enforcement
makes the inciderfe of ﬁareasonable requirements mich higher than it might
.be, and that the sum total-of orders or reduirements that are unreasonable
under particular circumstarices is very'spbstantial.

é‘,’/ : c

\ Reguietory Unreasonableness and Ineffectiveness

s

fﬁom reachlng the;r maximum poten EI effectlveness of regulatory prograns.
It does so (1) by- diverting efforts of enforcement officials and regulated

%nterprises allke to mech?nlcal and relatively unlmportant preventlve measures,

N 2
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(2) bv incurring resentment gpd legal resistance, and (3) by cutting off
. T . ‘ .
. cooperation that is essential to effeetive achievement of regulatory goals.

’ . In.a diverse and dynamic uconomy, regulatory rules that focus on measur-

- abler "éhforceanie" requirements such as physical facilities and record- keeping

< inevitably capture-only a small proportion of the harms that the progrmnf
is designed to prevent. *For exalple, studies indicate that even if employers |
o adhered to OSHA regulatlons perfectly and contlnuously, workplace irjuries .
(Ppould be reduced by only about 10-15 percent.()Perfect compliance with nursing
" honie regulatlonS\can't guarantee anything close to humane treatment. Post- ]
mortems of major accidents, from Three-mnle Island to DQ-IO ‘crashes te

- . scaffold coll%pses, typically point to causes other than noncompliance with

/

' 2
regulations.} At bottom, progress toward socially responsible conduct requires
) . . g

~

'continuous vigilance.and imaginatibn anid motivation' of workers and super-

visors; it is a matter of ‘attitudes and knowledge (both technical and organi-
& .

zational), applied to particular contexts. When enforcement is dominated, )
‘ e 3
+  however, by o{ficial checklists éLd inspectors stress the documentation of

A, Y

‘rule-violations, they are blind#d to novel and fundamentaly sburces of harm
that escape‘the specific rules. Cérporate compliance speeialists (safety -
-+ and environmental and quality control engineers, etc.) complain that their
©  efforts and budgets are diverted to preventing rule-pESed citations and fines,a
away from problems they regard .as more serious. Diversion 13 efacerbated
by the citizZen complaintiﬁ}hat legalietic regulatory programs stimflate and o
give priority to: a high proportion of those that are legakly "valid"--gnd a
) great many;ére not~-involve non-serious violations.13Complaints also tend
to send inspectors to iarger enterprises that have a comparat%:ely good .

* safety or po}iutiqn control program. Yet inspegtors must respond -to all

- complaints and cite all violagions. .




For these ;'easons alone, iegalispic enforcement stimlates resentment:
Uhen enterprises are penalivzed for violations 'they .justifiably believe are

not serious, or they are ordered to spend money on precautions that éeem

unnecessary . y.denigr;te insi'iectors as ignorant and az"rogan’c nitpicke’rs “

that proée/::ehelp\ in solving '"real problems.® . ’ . |
. Legalistic enforcement also causes resentment by disregarding not only

the seriousness but also the cause of violations. Its underlylng image

of the, regul ated enterpr:.se 1s a um.tary, coheswe, proflt nmmzmg entlby, , N

llke(

'Ehg ‘firm in economic theory. Vlolatlons; in this view, result from
deliberate calculation that the anticipated regulatory fine, discounted by
the probability of evasion or legal delays, will I;e small in rezation ﬁo
the savings in écimplianc‘e costs saved by means of evasion and‘ delay.~ Vhile

4
may be this is an accurate assumption about some enterprises in generdl and
: 3

\{rssst enterprises with respect to a few issues, it is probably inaccurate for

amajority of firms in most industridg on most regulatory issues. Established
firms usual%.y have a longer-run gj.ew of belf-interest. They want to avoid
the advers.e plBlicity and disaffect#on in the markétplace that comes from
being publicly labelled a/>regulatory outlaw, a destroyer of the Eﬁvironment
in defiance of regulatory orders, or a Vendc;r of unsafe ﬁroglucts“that fail
“to meet regulatory snecifications. They ;a.nt tc; avoid lawsuits, whose finan-
cial impact is much greater than regulaiory fin:ej/f Moreover, as organization
theorists —-oint out, corporatlons are' far from unitary entltles, but consist
,of diverse éub-groups and mterests. A great many regulatory violations,

1n fact, are also violations of ‘official corp'orate poiicy and established

L. ™ ..
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sa.fet:,' or quality-control routines; they. stem from b.i‘eakdouns \in pollution-

coﬁtrol equipment,somissions that occur due to personnel changes, short-cuts
from offic1al policy by 1nd.1v1dual managers seek:mg to meet short- term

deadlines or crises, wor kers who takk mach:.ne guards off, and so on.
\ A
Most violations resug.t, in short, not from egonomic calculation but from

14 ’

-

organizational orsupervisory faijures.

7 .. B
Many other violations stem, in effect, not from "amoral" economic-
' ' ¢ ‘ . . »

. 7~calculation but from principled disagreement with the details of regulations:
4 ~ > - Y » .

the enterprise accepts the regulator,y; goals and ma.l:e; general eﬁ.‘orts t;:ey'd

compliance, bru:t its exp‘erts rejeét certain regulatory requirements or manda-

~

ted technologies as inappropriate, ineffective, unduly costly under the
. - y o

circmnstances. They believe omission or'm if¥cation ofmeasures prescmbed
by, regulatlons mll not 1n fact create serious rlskg of harm in 'the parti-
cula.r contextf ) v g '

When regulatory eni‘orcement off1c1als cite and punish aJ_l violations
as if they stemmed from wr.li‘ul short-term calculatlon--even these violations
that stem from breakdowns in well«-intentioned compliancev program’s or from
I;rinc1pled disagreement--Lanagers of regulated enterpmses are doubly . .
resentful. They comnlain that they are "treated like criminals,* ,that their
good faith efforts are naver taken into account and that legallstlc enforce-
ment officials mistrust hem and ignore thelr arguments. ‘

.One of the bitter fr"uits of resentment is.a higher level of legal
> ' . | .y

contestation. Ekm.)loyers“ often spend’ theusanda of ,dollars api)ea.ling o

'OSHA fines and abatement orders that would cost them far less to absorb . . -.

o

without pfrotest. Rates of appeals to administrative hearing‘officers and

the codrts §ve increased dramatically in agencies that have switched to
[ ) R WY ‘ ‘ " ” »

..
. . .
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legalistic'enforcement practices. The égéncies, in turn, become more
legalistic. "Now every inspection mst bé treated as<;L§5tenti§idceurt
gaﬁé"; enforcemen£ officials say, and inspectors spend correspondingly
more time récording, documenting and photog?aphing rule-v{olations, but .
less time on the factory floor talking to workers and menagers.

Another consequence of resentment ‘is destruction of fooperationﬂ ,
If regulated enterprises resent and mistrust enforcement offiéials,
they'ére less ;}k@I?\tg be forthcoming about their brqﬁlems,or‘indeed ény
informatian’fﬁgt they feel will be misinterpreted and_converted into a
citatidn. Inspectors, in turn, must focus even mbre'g; visible and obé;gps
violations, and are less likely to discover the more serious sources of

harm that might be discovered through extensive and frank discussions

-
with corporate compliance specialists.

<

¢

~ Reform Strategies: Flexible Enforcement I

~

A

The logically.éppropriété toure" for excessively legalistic enforce-
ment, in most cases, is a more flexible or discretionary mode of
regulatory enforcementys*a compromisé of sorts between"inéiscrimate;y ®
coercive ;égalistic enforcement and the sanctionless, wholly concilia-

tory approach it was designed to supplant. Stringent rules may well be

'necessar&'to provide guidance to regulated enterprises and tg give .

eéforcement officials ttbackbone" and authority. Summary enforcement
powers and heavy penalties are needed to deal with the nbafl apples" in
the regulateh,industry, and the‘ﬂIlﬁhf of aggress%ve enforcement is

needed to keep‘even.moqeratelf "good apbles" on their toes. The notioﬁ

of flexible enforbément, however, suggests selective application of formal

sanctions--when the violation is, in fact, serious or the offender seems to
be lacking in good faith. But flexible enforcement would also rqguiré
.o~ N 0 .
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- enforcement officials.to.be attentive pp the potential unreasonableness’

‘that lurks in mechanical ;uie-a plication. hThéy would be willing and able ‘°
to suspend strict enforcement when violations are not*serious and especially
diffiéult to abate, when théy stem from technically-grounded disag}eement . |
‘d; inadvertent failures, aﬁd_so on. Moreover, flexible enforcement, ' j

recognizing the limited cgpacity of regulations to capture diverse and

copstantly emerging sources of harm, would make eliciting cooperation a
q{’:\érv 0 b o —/
primary goal of enforcement.

Stronger enforcement powers, as used selectively by some inspectors,

3 ~ . )

caﬁ in fact enhance the enforcement bfficial’s capacity to elicit coopera-
tion. By suspending enforcemézgfﬁat least long enough to listen to the
arguments and problems of and alternative abatement measures suggested by

-? the regulated enterprise, the inspector gains a reputation for reasonableness

and constructiveness, a reputation he can trade on in pushing for qualitatively

’ important compliance efforts. Like the plea-bargaining prosecutor, a

" flexible enforcement official can explicitly trade nonenforgemeht of less

important violations for prompt action'on more serious ones,’or even for

agency, for‘example,'suspéhded ciy;i penalties against a smaliish drug _
mamufacturing firm on the conditjon that it hire a recognized quality
- / .

control consulting firm and imgiemen} its recomﬁendations. The FDA

¢

i -

/ ‘ .
¢ recently adopted a program w@éreby enforcement officials, rather than )
enforci&g detailed "goéd :Zzéfacturing pfactice" rules uniformly in all

plants, undertake, in consultation with company offiéials, to analyze
. / U

» /
f critical weak points;or/yays * in which each company's particular quality-

|

1

|

|

1

]

:

reforms thatxgé beyond the letter of/the@law. The California Food and Dfug
. . . % 7

16 - :

1

¢

control or production 7&stem might break down.-
- ' / .
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In this and a'few other enforcement programs, the inspector not only

disseminates information, but acts as a consultant: he analyzes organiza-

tional weaknesses in/the regulated firm and serves as a catalyst to

stimilate self-analysis. This approach aleo rests on the fact that many
regulated enterprises, largely becauee of the threat of enforcement,
employ specialists who are "natural alliesh of the regulators--industrial
hygienists, qualit control, é%éety and eﬁyirdnmental engineers--whose
careers and professional identities are linked to regulatory goals and who
have more detailed knowledge ¢f needs and priorities than outside regulators
can hope to acqyire. What those specialists may lack is intra-corporate
power. Flexible enforcement would concentrate on stimlating in-house

experts to rethink their needs while directing the coercive power of govern-

ment to problems those specialists perceive as most serious and "solvable.'™

eform Strategies: Building Self-Regulatory Capacities

In recent years a mumber of regulatory programs have begun to draw back
ct enforcement of specific, governmentally-prescribed specifica-

q ’ M .

egulatory systems that have the promise of tailoring control measures

more/precisely to risks posed by the particular tirm's situation and

per onnel. The details of regulation, in effect, are delegated to the firm.

Fi% example'- , B e

s ' S

CAL~OSHA agreed to drop routine inspection and -

enforcement of general regulations at a giant
construction-site in return for an agreement
whereby the general. contractor and the unlons )
formed a joint safety committee with powers . .
to plan and. implement safety standards. CAL- Tt -
OSHA inspectors would in turn periodically [
monitor the effectiveness of the self-iiéu}éiory
system. '

!

s

standards in favor of gompelling_businesses to establish strengthened,



~
& {

The Department of Agriculture recengly,addpted a
. plan to cut back intensive governmental inspection

and detailed standards for meat-packing plants where

companies demonstrate they have established highly -
\ sophisticated quality assurance programs.

- The EPA's "bubble concept" grants large industrial
installations discretion to reduce air pollution
in an imaginary bubble over.the plant in whatever
way and in whatever order cqmpany engineers devise;
this is a departure from enforcement of regulations
establishing nationwide fixed emission levels and,
in some cases, mandatory abatement devices, for ~
each point source.

California regul ns require truck operators
to establish a written preventive maintenance
and self-inspection .program.. State inspectors,
accordingly, concentrate on ‘evaluating the
quality of the company's maintenance system ‘
(conducting spot checks of vehicles themselves,
~ howeyer), reserving frequent and exhaustive
- enforcement of detailed government maintenance.
regulations .only for firms with a poor overall
program. :
A parallel strategy is to strengthen the intra-cqrpofate position
of in-house regulation systems by comp%lling companies to designate . .
specific officers to be responsible for the prograng to specify their
responsiﬁilities in writihg, and to report and certify compliance measures
to the regulatory agency. The SEC has required some corporations to
establish audit committees, comprised in part of outside directors, to -
_police corporate bomplignce with anti-fraud regulations,. and it requires
accountants to certify that the corporation has an .effective system to
prevent violations of the Foreién'Corrupt Practices Act., Christopher

Stone (Whére the Law Ends) has suggested that key personnel ‘such as

safety epgineers or researchers in charge of tests on new drugs should be
licensed and subject to "disabarment" for failure to discharge their

responsibilities or for "caving in" to .Pressures from "production." FDA

b ' [

©
o
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reguiations for intravenous fluid manufacturers require them to grant
quality aésurance units absLlute authority to reject raw matertals,-
prevent shipments and stop procésses that'they believe unsafe or that

» violate com%fny-prescribed quality “control rules (which must be approved
by the FDA). A - ) .

C .

A related regulatory strategy is to builq‘organizational competence
by compelling buéiness‘to hire trained specialists for certain key com-
. Pliance-related positions (such és quaiity control, drug testing, operating
© certain equipment). California requires mursing homes to hire certified
administrators, head-murses, and even to provide certain extra training

for aides. A CAL-OSHA regulation requires employers to‘establish safety

7
training programs for workers.
Limits of Reform
Experience indicatés that governmentally-mandated self-regulatory
\ systems, even though they appear to/éélegaie discretion to the regulated
> " enterprises themselyes, can easily lead o almost the same kind of unreason-

able results es direct regulation, particularly in the area of reporting
and paperwork burdéns. BEnforcement officials, after all, remain responsible
) , 57

for discovering abuses of the "delegated discretion." Hence they ‘demand

documentation of how decisions are made, whether they are having positiv

« »

effects, -and so on. "For purpose of bureaucratic routine, moreover, they

’ihsist that documentation and 1lists of steps companies take to prevent harm

t
[}
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mst be set forthlin uniform reporting categories. Each time an abuse of 1
. 2

_ discretion is discovered or”a serious accident slips through the preoautions * 1

of a-self-regulatory system~-and this will occur, eveh in systeﬁs as sophis-
. S .
ticated and supported by market and liabilir§ law pressures as commercial . .

airline maintenance-~the regulators respond by addlng another layer of

mandatory self- inspectlons or reports, a new series of double-checks and

<

.slgnatdres, and so on. Thus, many corporate personnel officers and charge :

mirses in nursing homes come to be preoccypied as mich with doFumenting

and justifying their deeds in wrlting as with doing them. The tendency to

cumulate "self-regulation67requirements was revealed when the Federal

Railroad Administration recentlyfannounced that, upon review, it could

safely eliminate certain mandatory self-inspection steps that would save \

the railroad industry $100 million a year. )\ ° -
There is a tendency, moreover, to enfor lprqpedurel requirements just

&

as literally as substantive ones. One reason is that many paperwork or _ <

' reporting violations are intrinsically not seriou¥; failure to record a
signature, file a report on time, complete a measurement, 'issue a notice,
and so on, ordinarily does not in itself cause any harm. Such requirements" 'é

are "second-order" precautions. There;is every temptatlon, therefore, for

pr

" regulated enterprises not to take such‘éuolatlons seriously, and thus a

\ corresponding inclination by'regulators to punish such violgggons'strictly.

For unless regulators show the gompany it takes documentation requlrements

¢ serlously, it is feared, the entire reporting program will be’flawed

-

the agency will fail to make definitive reports to its legislative over- p

-

seers, and it will be accused of failing to enforce the law. g ‘
<
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Perhaps more fundamentally, agency officials often feel compelled
, N
to enforce both substantive and procedural regulations strictly and
uniformily because they lack the expertise to enforce them flexibly. Inforce-

ment officials ofteﬁ find it difficult to jGEZZ precisely how great. a risk .

would be posed by fallure to adhere to a partlcular requirement, whether it

@, .
be a guard on a machlne or a s1anature on a batch-release form. (Thls
uncertaintyeabaut the level of risk, in fact, is often what makes regulation

necessary in the first place). Faced with this uncertainty, the yenforcement

official also risks making two 1inkis of errors--being utnecessarily strict

ar being unduly lenient. Being too strict and legalistic imposes unnecessary

costs on the regulated enterpriée,"and the inspector maj be accused by the

firm's representatives of being unreasonable. Being unduly lenient, however,
o, : %

typically entails a mich larger set of risks for the official. Even if .
leniency is justified, failure to apply the regulatlons literally can lead
eadisgruntled complainant to call an 1nspector's superjor (with 1nti-
Lmag.iorfe that the inspector is "in bed with the, company"/,‘) or somehow make
. his complaint public. A fedetal inspector. or a supervisor er a co-worker
come down the same trail.and discover his omission. dempetitors’of

the firm in question might learn about 1t through s?fety appliance salesmen
and comnlaln that the agency is gltlng some firms spec1a1 treatment But
_____“<more importantly, should the 1nspector's dlscretlonary judgment be mlstaken,
should the v1olat10n.Lnr even a related one) turg ‘out .to be really dangerous,
it might lead to a serious acc1dent. In the ensuing 1nvest1gat10n, any sign
of an unpunished violation is quickly interpreted by the newsmedia (and some .

’

politicians) as proof that the agency is to blame. -

C
N

o
()




4

& ’ .
. : /) | . 28

Just as threatening as the possibility of catastrophe is the fear of
scandal. Any regulatory ‘official inclined to grant front-line enforcers

discretion to suspend enforcement and work for cooperation where approprfate

N

takes the risk that sooner or later, however competent and dedicated his

~

staff, some inspectors will turn out to be foolish or corrupt, and sooner

or,later the lapses of judgment or cotruption will be uncovered. In the
'd

event of catastrophe or :scandal, the best defengse for an agency is that it

has done everything possible--within its strained and inadequate budget,

of course--to enforce the regulations as they ave written, as uniformly and
R c ‘
y equally.as possible, without bias or favor. =~ . ‘ g .’k

Not surprisingly, therefore, bureaucratic andﬁpolitical,snperiors

tend to chastise enforcement officisls more severely for being too lenient,

for "taking the law into their own hands" (thus jeopardizing .the safety

and the rights of those the regulations ‘are supposed to protect), than

for being too strict and 1mposing rextra coa&s" on the regulated ente ’se.

"People," it is rationalized, are suppoiqd' to take p;ecedence over ’

"profiys.” To the agency, therefore? tbe,un;easonablenesslfansed by legalism
\ is an ftexternality," esséntially‘cutsideiits legal and moral responsibility, a
cost born by the regulated enterprise, not the agency. Stipkipg to the rnles,
avoiding difficult, time-consuming; and potentially dangerous disbretionary‘
judgmen%s abont the seriousness of-a violation'of the "goodgfaith" and

T

competence of the regulated firm, is the safer, easier, and most predictable

E

course. - _ - . X

o

oMo
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h . II.Regulating Schools, =~ . : 4

4

~
¢

There are many‘oovious p;ralflels between the evolution of protective

. regulation and the growth of legal controls over public schools. In ‘both

fields, there has been remarkable growth in the sheer number oi“ rules and
regulatlons; at least in part because local entltles--schools wr factories--

have been seen as 1nsuff1c1ently ‘attentive to the1r broader soc1al respon- —

Q" K

sﬂblhtles and as unresponsive to less legalistic modes of control. -
"Dumping" children who pose discipline problems into special edication

classes 1s treated as analogous to. the dumping of industrial wastes into‘
o 7 ‘ . y
the environment. Ignoring the special rieeds of non-Engljsh-speaking or

” econpmically disadvantaged students is Jq’.ke an employer's indifference to. v

the need of inexperienced factery workers for more protective equipment F
5 Q 3

than the experienced worker might require. .
. The standards promilgated by the government to control school dist’riets‘ .

.are in some cases Stated as conditions on grants-in-aid, but given the
(/ - @ )
financ1al pressures on most urban school districts, they are Just as man-

datory, in effect, "&s EPA regulatq.ons. LY Like“ env:.romnental and’ sai‘ety rules,

educational regulations require 1nvestments in new kinds of teaching d

ersonnel and administrators and- t]}us shift responsibillty for dec:LdJ.ng the

- -0 @

precise trade-off amoég con.t‘llcting clauns oni scarce resources away from

X

o 3

local, administrators to government off1c1als in V.ashi‘{xgton or state capltals.

? a

Therein lies the potential forgunreasopapaleness. Like the wofld of business,
school systems’ are siarprisinglyn cfiverse, and centrally-fqrmulated reguloations

that strike an approptiate definition of responsible behavior in one district .

4

r may be unnecessary in others. e. - . ‘
-7 . .

%
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' The "Unreasonableness' Problem: Some Apparent. Differences * ‘ *

@

- :
f . - * R4
o i - -

On the other hand, there are several striking differences between - .

legal controls on schools and business regulations that; might lead oge to.
‘¢

expect a weaker propensity toward legalism and unreasonablen?@s in the formen

4 -
4 ‘. ¢
N

14 ’ / ) . , N R ‘
1. Educagion Law Standards Grant More Discretion to "The Regulﬁted" )

\ ‘ Business®regulators, perhaps more confident in their technical Judgments s |

2

about how to produce certain effects (safety, pollution abatement, ete.),’ .
or more Confident that busineSS'could(afford or invent the necessary . ‘

control techniques if really forced to, often have prescribed very
» N £
specific performance standards, facilities, machines, and brocedures.

Lavmakers 17 tRs sducational fie%d on the other hand, more often have f
! left substantive standards vague or open-ended The Education for 411 . !
Handicapped Children Act (PL94-1L2) requires an "a?propriate educationn’

for a1l children. Title I of ESﬁA prouides furids for meeting the-educa-:

tional needs of economically and educationally deprived chilaren*butadoes

not precisely define those needs or dictate the content of the courses or -

»

& N » . . v -
pregcribe the levels of educational attainment'that the students must reach. ,
2

T“ederahl laws require expanded programs for non-English-speaking students,
- mrch as the Clean Air Act requires greater industrial expenditures on air

\ pollution control. But bilingual education standards, at least as origidally <
articulated in Lan v. Nichols and the 197h Enual Educational‘opportunity u
- , 7 :

® . _Act, do not prescribe any E:zti;ular "technology" for assisting those

students (unlike thé/EPA, which Jprescribes best available technologies
. - fed . N s .~

for 3pecific processes) or any particular educational outcomes (unlike ,"

]
. N - .. ' ’ - ' 4
the EPA, which prescribes measurable maximum eniissions per day or per
. pound of pracessed material). .
; - 7 - b

o
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L * » Instead, like some of the more recent "reforms" in business regilation

the-Tederal laws concerning educationalqequity have sought'to mandate

effective self-regulatory sjstems. They have required local school

2 4/ distriéts to devise their own plans and programs, to appoint special
L ‘educatapn compliénce specialists, to establish local program committees

, . . ’ N
with parent representation, to conduct assessments of each ‘child's reeds,

" » . e
; and so on. Thus, the regulations appear tg be rimarily procedural or !!

structural rather than substantively specific, To use Panl Berman's termi-

™ nology, they appear to opt for "adeptive" rather “waan "programmed"
, ‘ ‘

]

’ 17 .
implementation. e . //

.o

220 e Legal'Sanctions for Violations are More Limited, Less Automatic.

The edudational: laws have not vested in federal &fficials the same kinds

. of &trong and antomatic legal sanctions that business regulators hare

. : acquiréd. Individual school officiang unlike corporate officers, are not

- subject to persenal criminal prosecution for violations of regulations. }
The major sanctions prov1ded by law are a cut-off of federal fundlng or
suits for reinfursementt These remedies, however, are extremely difficult
to apply because of their severity, their counterproductive effects (fund
cut-o(ffs.would further limit“educational offerings for disadvantaged -stude
and becaise such actions often generate strong political pressures against
federal officials by local legislators. Federal auditors have no legal
authority to impose less drastic (and more'acceptaole) sanctions on noncom-

plying schovl districts, such as immediate fines or remedial orders.

— Although parents can sue school districts for violating federal education

law, the paucity of specific substantive (as apposed to procedural) standards

in those laws would seem to allow the courts more discretion'(and more dis-~

cretion to consider the local scHool administrators!
ot ¢ \‘

\) N () ) N ~

)
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H

"pro%essional judgment") than courts confronted with a suit.By a labor
union pomplaiﬂing of a cofporation's violation of an OSHA regulation‘ ,

] . . \’
requirifg certain pachine guards of maximum noise levels.

3. Regulatory "Failures" Are Less Dramatic

- »

One of the reasons for the cumlation of overinclusive business regulations

and legalistic enforcemeqt is that-new regulations are often passed in
. 'R “
reaction to horrifying catastrophes or dramatic gcientific discoveries--a

railroad tank car full of toxic chemicals crashes, hundreds of cattle die
from pesticides in their feed, the ozone layer is shown to be depletiﬁg,f

and‘so on., For the inspector faced with deciding whether a violation or

r . Co
partial cbmplipnce is serious or not, a mistake can mean’injury or death.

Y

For the rule-makers, it seems better or err on the side of more safety,
wider margins of error and so on. £
' .
For educational regula@gry officjals, on the other hand, a district's

) failure to file program evaluation reports, or retest mentally handicapped
students,or give extra help to those who speak English poorly might
ultimately have serious consequences for the life-chances of the child, F
but these conséquences are hardly as dramatic and irreversible as sudden {,

death or cancer. New education regulations less often are drafted in the

kind  of crisis atmogphere that follows a dramatic fire, %ork-
place explosion or environmental catastrophe.. There is

more likely to be an understandihg on the part of education policymakers,
11 ' L ]

moreover, that educational "technology" is uncertain and choices a.x:gua.ble \

-

than among lawmakers dealing with controls on manufacturing or transportation
technology--and this is reflected'in the prevalence, mentioﬁed above, of

mandatory self-regulation‘as opposed to direct specification of techniques\

of education. Finally, while business regulators at times seem to believe

that corporations easily can finance comp%iance out of profits or pass

Q . . \
20
IO
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them on to thouéands of consumers ‘via price increases, educgiionél lawmake;s,
one would think, would be more cognizant of the fiscal problems’ of local
schools, the %ifficulty of raising'ﬁfxés, the opposition to diverting
resources from mainstream classes, and so on: Hence, one might expect

less of a tendenty toward overreaction and disregard of the costs.and ,
difficulties of compliance, both at athe law-making and law-applying

;ev;l. This is—reflected,at least in part, in the fact that major educa--
tion' laws,unlike business, regulations, often'jnclude fﬁnding.provisions--

the dispensation of federal tax moniés to help the regulated school systems

comply:

~

Nevertheléss, despite these "advantages," the regulatidﬁ/of schools
seems to have been affec¥ed, although it is~h9rder to say to what degree,
by some of the same d ics toward legalism and unreasonableness noted

in our discussion of busingss regulatiom.

Open-Ended Standards and Regulatory Unreasonableness

By declining to stipulate specifig\educational "technolpgies" for
teaching disadvantaged students, substantiv;ly vague educational statutes,
as noted above, might have been expected to promote more informed, non-
legalistic, "reasonable" disposition of disputes about the laws' require-
ments. In fact, the result has been a gregt\deal of legal éontroversy and,
at léast arguably, a great deal'of legalism and unreasonableness.

The traditional critique of open-ended statutory standards in business
regulation--such as the requirement of "ju;; and/?easonable" rates or
"feasible" safety measures-Lwas that such standa;as,w;uld be interpreted
to favor unduly the interests of theé regulated industry. That critique rests

on the assumption that pro-regulation interests usually are disorganized

and weakly represented in the administrative process, and that regulatory

officialsijould be overwhelmed by regulated firms' constant presence, »

1 39 .
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.con£r01 of informatién, or politi¢al and economic ifififience.- But that”

configuration of interest groups does not neceésarilylaescribe'regulatory

programs ihitia{Ld in tfe 1960s and 1970s, and canfemporary regulatory

reformers consciodslyﬁlave attempted to struc%ure the programs.in order

]
]

g F o . . -
to deter "accommodative" interpretations of the law. Thus'in major
educational regulatory~§rograms, the "regulated" are represented in the

administrative process, to be sure, by associations of school @aqié?inten-

» »

dents and on some issues by the ﬁEtional\Education Association, but their
presence hes beee balanced and sometimes outweighed by well-organized
«adyocacy groups for raciai and ethnic minorities ané for handicapped
students, whose.members’ have often been placed directly oh regulatory
staff:.and, most important, who have been legally empowered to, take federal
and stat; agencies or school distrizis to‘court,sz\ggiling to take .
seriously the Statutory goals of full equalitys In this context, the lack
- of substantive specificity.of=educatiqpal statutes, which seem to give local’
districts.discretion, in fact/provide»more discretion for ideoloéicall}-minded

enforcement officials and judges to read their own substantive views into

the law, even to the point of unreasonableness. \\\
/’ZE ‘ A . ~, :
d 3 - L3 . * L] \ Ly * the
#Among the advecacy organizations involved in Washlngton }obby;pg in ]
adﬁzgistration of Title I, for.example, are the '‘National Advisory CQunc1l
for the Bducation of Disadvantaged Children, the National Welfare Rights
Organization, the Legal Standards and BEducation yroject of the NAACP, the
Lawyers Committee foreCivil Riéhts Under Law 'and the yAACP gal Defense
and Fducational Fund.: Paul Peterson, in his forthcoming bog¢x on federal
education policy, reports several instances in which "exposeg" or detailed
recommendations issued by such organizations resulted in tighfer and more

X . . . . .
detailed re ations and increases in the Office of Education! gnforcemen
staff., Petggion, Federal Policy and fmerican Fducation (A Twentieth Century

Fund study) Ch. IV.

* . . »
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Several maﬁor laws invite -such a result by failing to incorporate any .

4

‘. positive obligation (for enforcers or judges_) to consider the .,92"’—’25 of
v expansive definitions of open~ended statutory standards. Statutory goals
such as “appropriate education"‘-i'o; eaeh ‘child or "equal eéucational- ‘
opportunity" (like the goals of "health" anq nsafety" in the 1970 Clean Air

Act and the '0SH Act) represent enormously ambitious aspirations, perhaps .

nevea? fully attainab in a world of limited resoufces, conflicting values,
imperfect techologiesgand fallible human beings. Yet the statutes do not

obligate enforcement bfficials to weigh the incremental benefits and costs

of each additional mandatory step toward full equality and educational
achievement. The government, moreover, is not required to fully fudd each
and every act of compliance required of a school district; the rights

pro‘vided by a statute may thus exceed the resources provided to pay for

them. The result is that admim‘.stratoré and judges, .pressured By advocacy
e groups invoking the unqualified‘ statutory lang:uage, often have been induced
to require compliance meesuree whose educational benefits probably are
- B exceeded by costs (in terms of other educatlon;.l and soc::l goals) or
o

which simpl;- exceed the financial and techm.cal re\sources of local, school

,‘(‘

systems, , 4 ’ ~ R o

One example I8 provided by the cumlation of regulatory requirements
' ueder,the Equal Educational Opportunity Act of 197L, which calls for states
to "take appropriate action to overcome language barriers that impede equal o
-participatlon by the students." HET regulatn.ons pursuant to the law caJled

‘ on all statés to conduct assessments and prepare plans tailored to each

child's liriémistic needs and to train bilingual teachers. Then some courts, s

-— . b .
-
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at the urging of concerned parent groups and with the gacking of certain
educational theorists, extended these procedural steps into substantive
requirepents,‘interpretingpthe law to require seﬁeels to p;ovide bicultural

as well‘as’bilingual education;‘e.g., Puerto Rican history, literature and
culture'for Puerto Rican youngsters ,and inaone notorious case in Ann

Arbor, Michigan, to require special instructional programs (and teachens)

for black students who speak non-standard "black Ehgllsh" Jud1c1al decisions

become precedents for admdnistrative;action. The 0ffice of Civil ﬁights in

.

HE/ demended that 33l school districts mist begin bilingual-bicultural

N

instruction or lé%e federal school aid. These steps may be warranted, to
be sure, by an expansive reading of the sweeping statutory goal of ™

"eoual partici-ation". But these steps also'would clearly be very
-exnensi}e,'cpntrovessial, and of questionable vriority given scarce
educational resources. Tae poipt is ‘that the open-ended Statutory language
provides v itstopping point" at which bilingual goals should be balanced |
-against other educational goals. ’ .

Open-ended standards in business regulatory statutes, such as "clean" =

water or "safe",workpiaces, also may be susceptible to overly-expansive
interpretations, but they are also more'aaepabie to rational econonmic
analysis and seientific measurement, more‘easily reduced to regulations
requiring speciflc and hence "testable" abatement measures than the
essentially moral and more emotional issues of social Justice raised by
l;;s designed to promote ediucational equality. If OSHA proposes a fegula-
‘tion on workplags fumes or particles, mamufacturers can challenge the
necessity for the particular level of cleanliness choseﬁ,‘re%ying onnepi-
demological or laboratory studtes of adverse health effects, or relyiné on
expert engineers and economists to challenge OSHA's theory of the effects
of the'propdsed standard; and OSHA and 'the courts will have to provide °

. ) 19
countervailing scientific and economic analyses to  sustain the regulation.

n
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If an OSHA enforcement official tries to push a particular manufacturer "
to adopt a controversial safety and health device, the detailed specification
or performance standards in the regulations prov1de the mamfacturer grounds
.on which to appeal and also give the courts a relatively objective handle
. on the questlon, neutrallzlng to some extent the personal views of oSHA,
the employer, and the judge. Not so With vague educational statpte
criteria, such as the "appropriate education" called for by the Fducation
»for A11 Handicapped Children Act., Vhen a pare;t cldims that placement in
a specizlized private school (at the public school district's expense) is
the most "appropriate” education for her child, there are no fixed standards or

£
enclneerlng traditions against which to test the claim. The decision will

. rest on an almost intutive, attempt to match thé;%nloue characteristics of
that child with those of the particular schools in question, and the fate

of. a disputed de01sion will depend primarily on the Sympabhies and attltudes
of the hearing examiner or Jjudge who happens to sit in rev1ew. Not surpr1singly,
that very cdategory of decisions has' become a constant source of appeals,
lltlgatlon and further "legalization" of the special education proéess:
The underlying issue, -"Should the public schools be paying for very expensive

Y private placements°" is treated as the "legal" 1ssue of wnich educational
service is "approprlate"--or as it seems to be interpreted, "most appropriatet--
for the handicapped child, and llmated public funds often are used to pay’

for placements that above average income Parents previously had paid for

s 20
themselves.

)




Accountability, Enforceability and Mistrust.

As suggested by the earlier discussion of mandatory self-inspection rules
_Por -railroads and other businesses, the fact that educational laws tend to
dictate mandatory procedures and reports rather than substantive teachiu;
™ techniques orfsubstantive outcomes does not exempt them from the possibility
that they may prove to be unreasonably;costly'to comply with in relation ‘
to the benefits those procedures produce. The time and effort involved
“ in arranging conferences w1th experts and parents of handicapped chlldren
for preparation of individmal plans under PL 94-142 is by now legendary.
Stgarns, Greene and David, who studiedftﬁe implementation of that law in
22 school districts in 9 states, reported; |
- | "In the 1978-79 school &ear, while the impact of
9l4-11;2 on schools was considerable...many
(service delivery persohnel) resent the extra
time spent on coordination, planning and paper-

: work that decreases thgltime they devote to
¢ " delivery of services."

s \ -
>

The propensity of procedural requirements to become more-and more
elaborate is illustrated by the federal programs;for bilingual and voca- -
tionel educational education. Under adndnistrative interpretatioﬂs of
bilingual education statutes and regulations; school districts have been
compelled to conduct surveys to ascertain annually the number of limited
English-gpeaking students in their district, each child's'first-acquired
language, the language most often spoken‘in her home, then classify her

leyel of Ehglish proficiency and assign her to an appropriate orogram.




. o ) &
Under the 1976 federal vocational education act, local agencies must file
plans that not only list courses they infend to offer, but also show how
those courses are coordinated with the offerings of other agencies in their
area, and how they'fit in with the state vocational education plan, The
: sta.tei?p'ﬂxan mst provide statistics oln labor demand and supply to justify

the occupational skills selected for training, state how ‘special efforts,

will be made to provide "adequate training to economicaliy and academically

» LY

“ disadvantaged persons, for handicapped persons, for the bilingual, ™

and set forth procedures "toregace sexual stereotyping in occupations.m

- »

rIn addition, according to Charles Benson:

"Each year each local agency is to count each
student enrolled in an occupational program
to the detail of a six-digit occupation code...
identifying t he student by race and sex.
. *The local agency is also reduired to show enroll=«
ments of disadvantaged, handicapped, and bilingual
. \ students...how many students complete specific
s typespof vocational programs and what happened
) : to them later, i.e.,...g0ot a job...got a job in
a line of work for which they had been trained, etc.n 22

Each of these requirements, of course, is entirely rational in terms of

L4

program goals. But they blearly require an enormous amount of time and -

effort, additional administrators, secretaries, offices, specially designed

v . . . .
forms, etc. ‘Benson observes that "there is a certain amount of'cynicism .
@7\4

about tle accuracy of 211 this- reporting.n

_ One feature of procedural requirements that mal.es them costly and
burdensome is that the school district not only must comply with program- .
matic requirements but also must prove that the requirements have been met, -

as in the case of some business regulations, discussed earlier, where the

.
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regulated entity must prove it is continuously complying. To prove it
hasn't been arbltrary, the d1str1ct muit artlculate in writing its goals
and obgectives for each program (or in the case of handicapped, students,

i3

for each child). Decisions must rest on reviewable written rules and "hard
evidence" (tests, surveys, statistics), not on intuition or professioPal
judgment.ﬁ Thus HBY officials cited the New York City special education
program (which according to a federal judge was an especially dedicated,

expensive and substantial dne) for using "subjective,'non-validated

standards" in deciding whether students were so emo{ionally disturbed

4

. and disruptive as to be assigned to special schools, notwithstanding

the fact that the school system's existing procedure already called for

Dy

miltiple reviews and conferences with parents.23Such consultations w};h

parents and psychologists, moreoVer, mist be carefully formalized and
documented. Under PL 94-1L42, not only must schools prepare an individualized
educational plan (IEP) for ‘each student, but parents mst sign it, presumably
to prove compliance with notice and consent obJectlves. Indeed, to "legally
protect the district from noncompliance with (mandatory) notdggcation and

consent procedures," says the Stearns et al report mentioned above. 1In

oaeAﬁrban‘district studied 19 separate procedures and forms had to be <

completed and filed (including several permissions, evaluations; conference

and'test‘reports),before a teacher could effectively arrange for a student

in her classroom to be tested and placed in a special education élass',z4

»

*The reoulrement to submit ‘detailed written proposals concerning the use

~ of funds, and to provide for objective measurement of educational results,

it should be added, also was required for Title I (ald to low-income students)
and manv other federal categorical grant programs. The 1978 Title I
amendments (partly because self-evaluations by many school districts were
cagtigated as insufficiently scientific and objective) provide that the
evaluations mist be prepared by "independent" evaluators, pursuant to
standards orescribed by federal offlcials.
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1

This formalism stems from the emphasis on accountability that pervades

. . «
the process of "delegating" discretionary decision-ma'iing (or more accurately,
allowing discretion to stay where it originally was) in a regulatory system.

' - ~

ACCountability, for one thing, satisfies certain needs of enforcement officials--

R

F
espec1ally ‘their need to demonstrate to thelr political superiorsg to advocacy
y 1 4

grouns(and perhans to themselves) that they are doing somethlng to ensure
that the law is being comdh2?§vmth and to prevent abusés of discretion by

recalcitrant districts. Because ‘auditors (11<e 1nsvectons) come only)

/

1nfreouently, they camnot ea31ly and reliably observe basic processes such

as how children are taught, how thoughtfully class1f1catlon decisions are
made, and so on. Just as business gegulatlons often spec1§y particular
facilities and equipment because inspectors can onlygobserve that whicqﬁendures,
if enforcers of educational lsws are to operate efficiently, educatienal
regulations must prescribe the preparation of %nduring documents--written

records sﬁggesting how well child;en are taught (tests, lesson plans,

1

statements of objectives) and records of who participated in classification

. N . &
decisions. 4And just as equipment specifications are only rough proxies

for real risks, the combletion‘(or failure to complete) required forms and
reports ofteh'will correlate poorly with the real issue--teaching qgs;ity

or thoughtful classification. Thus Stearns et al in their study of PL9L-1L42

observed that special eéducation teachers

. "almost universally believe in individualized
programming and mutual exposure 6f handicapped
and non-handlcapped children, but often do not
see any relatipnship between these goals and
the required procedural changes. Some perceive
the detaileg recuirements to be a waste of time
or worse."

' . !
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by regulating it less stringently than its competitors (even if Firm™
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The elaboration of formal accountability devices and requirements for
rational documentation would not necessarily lead to unreasonableness if '
they were not reouired of a1l districts and all cases. Criminal law
enforcers require regular reports only from those on probation and parole,
persons'with a or recoro of serious laubreaking, not f;&h all cgtizens.

But in educational regulation, the same cumulation of regulatory requirements
occurs as noted in the discussion of business regulation: new reporting,
testing and other procedural rules are generated to close loopholes or

correct gross abuses perpetrated by "bad apples" (districts wholly
indifferent or antipathetic to the statutory goals), but'tn the relentless
concern for uniformity of treatment, those requirements are imposed on all
districts, including the reasonably '"good apples" Thus Jeremy Rabkin has
written of the Office of Civil Rights in HEJ, "It was oné thing to charge
particular Texas school districts vith discriminatién ('on the basis of
national origint ) because they had left otherwise capable Chicano children

to vegetate in classes for the mentally retarded simply because qfc&heir
dlfficulties with the Bnglish language," but quite another for HEW to go

on to require all school d1str1cts in the nation to remedy language deficiedcies
of- *national origin-minority group students" by undertaking special surveys L % 'm

“arifl dlagnoses of all stldents from non-English speaking homes. ° 26

In business regulation, strict uniformity 'of treatment is thé evalent
(:egal norm partly because government does not want to appear ¢t

actually is more socially.responsible). Thus ﬁheﬁ one iﬁfant:formula

factory negligently left out an important ingredient during a production

‘change, the FDA hardly. could impose expensive’precautionary and- reporting

riles on that factory while. leaving itscompetitors exempt from tﬁose extra .
costs; even if the latter nad enjoyed a spotkess Quality control record;

the new regulations were made applicable to all. 1In educational regulation,

the functional equivalent to that "competitive even-handedness" is the’ -
. aAn .

X




povernment's obligation to aceord political neqyreatmem" to political
sub-units. Thus to impose affirmative bilingual instruction .requirements
on the offending Texas schools and not on othE“school districts, even &

-

those with a good record, would be politically dangerous. )
Another reason for uniform treatment, however overinclusive, in

business regulation isltheté%minance of the theory that businesses are al
intrinsically profit<hungry bad apples. None gan be trusted; -they all must

Sbe "on probation." What of Sthool districts, however? Do regulators assume
they too are amoral economic calculators, lo\oking to avoid the spirit of the
law if at all possible? Many laws do seem to be based on that assumption.
To some regulatory officials and many ad;ocac§ groups, local scho®l boards-
are dominated, in Martin Shapiro's phrase, by '"bad, white middle .class Babbitts,"
nhilosophicdlly resistant toblegally mandated aﬁfirmatiVe'action for racial b
and ethnic minorgties, as evidenced, it mnght be argued, by their past failures .
to provide equal education. From this perspectiVe, strict and detailed
accountability rules, uniformily enforced--rather than reliance on the un-
documented and unreviewable "professional Judgment" of local .administrators--

seems essential.. ‘But perhaps more important than this "offensiVe" Justification —

the desire for more control--is aﬁ;:;EESSiVe one; the desire of politicians
h

elVes from charges of waste and

-

and enforcement officials to prote

‘ ineptitude. Most education regulations are tied-to funding programs, and

the béte noire of all funding agencies is misapplication of funds by their
/
clients. To funding agencies, a scandal involving waste or misuse of funds is

the analogue of a death-dealing physical catastrophe for:a safety-regulating
agency--1t is the type of error it can be most severely blamed and punished for.\\d
Because so many school districts are financially hard—pressed (Like the cash-

&

\ .
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‘ short and marginally profitsble businesses that tend to be the worst a}SpJ_.es

in health and safety regulation), and because early Title I (aid for 2

economicaiq.y diéadvantaged students) adn:i.nist:}ati’on turned up a large ,
murber of instances ’o’f misuse of funds, education enforcement law;s and ‘\'\ -
regulations enacted jince .are’ a11;the-more ’int;lined' to-freat all districts
a; potential offenders, elabora.tiriig i}.md-al_l'o.c}ating and accountability rules

d:: 21 N * el

im ever-tightening détai]i%
) = 1 .
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Yet another ingredient in the exfoliation of formal legﬁ“ controls is

- -
7

mistrust by pro-regulation’ advocates and law-makers of the enforcement bureau-
cracy itself, based on the ‘theory that regulat;olgs\will be captured by the

. - . , X e N— . ) 3
regulated, especially if they share a common professional training, as in

the ca.sé of educators.
7 - ‘-. B
is N emower beneficiary groups to sue both regulators and the regulated °
. b L. , . )

for fdilmure. to f;mlemgnt,\sifuteg- and regulations strictlﬁy,‘* And in fact,

w3
A0
R

As in business regulation, the pregumed antiddte

%
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"Under federal law providing a:}ld”@to
disabled students, recipient:stat
organizations, empowered to sue

et,’arded;'é and oth

myst, establish independent advocacy . .
r rvidg providers for noncompliance with °
applicable laws and regulations, : ’ :

i,

<

_development ally :

"

- N [ . ( N i
Federal civil rights statutes encour lawscifiisi* correct’ violations by
school districts and inaction by law enforcement:oXficials by allowing ..
winning parties to collect their counsel fees frdm the defendent agency.
The Office‘of €ivil Rights in HE/ was in fact the®™wbject of Fepeated, = °
successful suits by minority group organizatjons goﬁcef’rﬁng inadequate
enforement, and was -subjected to court oryré requiring mere prompt.
and thorough response to complaints., - v S

ks
<
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. advocacy groups often have s‘: sta‘oe and federal a.dmnistrators, demanding

closer monitoring of and tougher enforcement against local dis"?ricts. -

Once in court, the spir:.t of legalism-~the" Judgment of human behavior wholly

in terms of written rules and regulations--flourishes, at least in the hands
‘ of many judges. Enforcement officials may- "lose" the case--and hence losé" !
face-~for failure to require strict adherénce to each specific regulatory
provision, regardless of the eoucational 1mpor£ance of the provision or the
) seriousness of the. omission. The specn.fication of the law in each particular
- court case, moredver, acquires‘the status of a precedent, requiring admini-~ .

strators to apply the same definitions and compliance steps in their dealings

with all school districts. For example, in Nicholson V. Pittenger, a 1973.

—~—
decision by a federal district court, 28 Pennsylvania state school administra-

I

tors were held to have violated federal regulations ‘requiring full "comparability"
in educational serv1ces as betWeen schools that receive’ Titl€N aid - ,ﬁ

and the "richer" schools that do not. The coyrt's opinion does not
»

dlscuss the extent .of the disparities, the problems of preVentingfw(

or their importance in educational terms (perhaﬁs,br( cause nobody

" " concept stems from Title I provisions designed to ensure

- ﬂ:}}:zt f:ggz%gb;iﬁé are uged only "to suy plement, not, Bupplant" pre-existing

' services and that students in the program are receiv1ng educational se;ziges

comparable to those being offered students in better-off dj.stricts.i <(ad . s
not hard to imagine the complexity of the effort that *would be requir : o:L )
demonstrate such "coprparability", if the standard weré taken truly seriously).

p 5“*
. . M
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.

' their impor?ance). The court-ordered remedy, moreover, was to call for
more documentation and formal‘rationélization. The state, the gourt ob-
served critically, "approved Title I-applications which do not state on a
program by program basis the degree of change gﬁpected by the end of the
school year * ((ag/if iﬁsiéting'on such predictions would have been

important).~"TLecal school’distriéigaiere ordered to report in more detail

job describtions for personnel in all schools, lists of\programs offered,
and sa forth,'so that "comparability" could be assessed more précisely

and quantitatively, and they were ordered to step up their efforts in

réquiring testing and evaluation.
|\

>

The proliferation of detailed accountability rules might not be

Literal Compliancé and Its Conseaquences

proﬁlematic if theg‘gg;lafions wére only époradically enforced ar enfofced
in a selective; flexiblégﬂpnnef. ‘The few studies that exist, however,

“ indicate that enforcement ’? edu€ation laws, whatever its weaknesses, is
sufficient to produce a considerable amount of literal compliénce and a '

considerablq amount of un;easogsgieﬁési. The precise amount, to be sure,
»

is hard to estimate or

compare to business regulation, but it is the dyna-

\

nﬁcs of the enfo

.

rcement process that'leads to unreasonableness that concerns

«

-

*us here.
Despite the understaffing of enforcement agencies and the absence

1

in major education laws of gradwated and easilv-employed legal sahctions

},,/(Eﬁ;h as fines or summary corrective orders), federal enforcement officials

are not toothless. Their «isits, even if not frequent, are not entirely

o
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predictable and are viewed by local school admini'strators with some concern.

Like enforcement officials in many business regulatory programs, federal

anditors have found that their chief sanctions are not formal but informal--
. v
the 2bility to harrass nonemploying entities with more-:intensive scrutiny,

-or the capacity to subject them to adverse publicity. Burnes‘reports,

\ .
for example, that local districts worry about showing a.good compliance

.

record to federal auditors primarily because of the "tedious, time-cdnsuming
and expensive" experieni? of Being.subjected to "audit exceptions,"

s chool superintendents and board members also worry about the Dolltlcal
embarrassment of having such exceptions reported in the press as failures
to comply with federal laws designed to help the dlsadvantaged, raising
the possibil¥ty of losing $xxiocx in federal aid.gQSimdlarly,‘in a RAND
study coptucted for HEW, Paul Hill found that violations mean the district
can be singled out for more intensive audits in the future, which constitutes
a real sanction in itself; that federal auditors readily resort to open’
criticism of noncompliant individual administrators and districts; that

"federal charges of mismanagement are faithfully reported by local newspapers;"
o =~
and that!!ocal superintendants fear this sanction.3? Yet audit exceptions

are also difficu%t to avoid, because as Hill poinfs;ggté

"The rules governing Title I now

resemble a complex code of statutory law,

and like a code of law they place a heavy )

burden on the user to find the relevant :

provision8 and decide what/all of them . ¢ -

. mean in combination. Local program

’ administratogs, who are not lawyers
but educator§§§§;ve neither the time .
nor the incliration for such analysis. -
As a result, they are seldom sure

whether their entire program is in
compliance or not." ‘




.~ as they can ix‘order to minimize risk and uncertainty.

In consequence, there are real incentives for locdal school administrators—-

never known er their‘boldness-:to°stick to the regulations as literally 4

@

*

. Of course, it is not difficult for experienced enforcement orficials

or civil rights lawyers to point to instanges inwhich lop;l administrators
have flagrantly violated applicable regulations or even evaded court orders.
Some districts are "bad apples", at least en some issues,. and many districte,
lire business firms, will invest considerable energy in resisting regulatory

requirements that they thin!t unreasonzble or counterproductive on grounds

™

‘of principle. But few districts ¢an afford to be bad apples on mest issues,
with the attendant risk of’tad publicity and expensive lawsuits. Enforcenent
officials in most business reguléiory agencies acimowledge that their programs
would collapse witho:? the general cemmitment of most firms-to Jvoluntary

' N

regulations once they are on the books, an attitude

compliance" with
that stems mostly Erém an ayersion (for business reasonéz\fgfbeing publicly

L
© -

.
« -~y . -
. 1,

w

*Similarly, commenting on studies of the implementation of PL94-142,

. Christine Hassell observed that deviating from federal or state regulé-‘
tions ""are a source of fear and uncertainty to those at the local level
who are working in new roles and areas of responsibility...Under these
conditions, even professionals...will adhere to rules rather than follow-
ing their own discretion." Christine Hassell, "Learning vs. The Law",
Institute for Research on Educational Finance and Governance, Stanford
University, IFG Policy Notes, Winter 1981. . ¢

’
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labeled a "corporate law~-breaker,” but partly from the commitment of
most executives to being "law~abiding citizens," to contestefregulations
*
—  they may dislike through lawful political or ?f{%dicial chapgnels. A

large proportion of school administrators almost surely.share ‘this attitude.

Even more than business .executives, one would expect them to be commit-
ted to compliance with law and bhreaucratfc regularity. Those I have
spoken with seemed preoccupled with figuring out what the regulations

really required of them; it hadn't really occurred to them to spend much

thought and energy challénging the reaschableness of the regulations.

h Y
.

B T?us Stearns et al found generally widespre;d compliance with the forms and

.

p
procedures required by PL yL4-1L2, despite ‘complaints about their anreason-
ableness,31 and more recent studies show a réasonably high level of‘compli-

]

WJ///the with the compiicated reporting and aid-;;rgeting Tegulations under

Title I programs‘sor disadvantaged students.B?’

o -

/ : — . - ¥
. =5, ) ¥ )
¢ *Of course, ‘even if most managers have this attitude with respect to most
‘ > . regulations, that still leaves room for a large\gumber--in absolute_terms-—-
of wilful corporate regulatory violations. To recognize those violations,
. however, does not undercut the general point about the high Proportion of
law-abidinghess with resp®t to most regulations. : . -

3
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It is not clear to what extent federal (or state) enforcement officials

interpret and enforce the detailed education régulations in a literal,

legalistic manner. Some officials undoubtedly adopt a somewhat fledble

enforcement style with respect to some regu@ptions.* But there are also
indications that many d;.not, and given the powerful incentives for enforce-
'ment officials to protect themselves againsf charges of ineptitude; it
.woula be surprising’iféiegalistic enforcement were not widespread.

As in the case of many business regulatory agencies, strict enforcement

>

is a "safer" posture. At'ter.all, instances of "lax enforcement" easily
can be brought to light by a second audit conducted by another agency,
or by a lawsuit brought by advocacy groups, or via public charges by almost
“anyone that the agency is disregarding theirightg of the disa@vantaged.
Conside{; for example, the comments 3f an official in the California regional
office of the Otfice of Civil Rights, responsible for énforcing laws preventing
discrimination against the handicapped. g’ked by a rese;rcher if regulatory
,requlrements ever were adjusted to different conditions, capabilities or
attributes of different schools or dlstrncts, he replied, "There bé{ter not be.
' If I find out about it, those BOSs (Equal Opportunity Specialists] will hear

-
[ ° ’
/ ‘ .
-

*During the early 19708, for example, Office of Education off1c1als were
reluctant to enforce Title I requirements that federal funds be used to
"supplement, not supplant" local spending. See U.S. National Institute
of Bducation, Administration of Compensatory Bducation (Vashington: U.S.
Department of Health, Bducational and VWelfare, 1977) pp. LO-ll.

1
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from me." And agaih, "We're here to enforce the laws...If you're gﬁilty, *

row're zuilty. Thére are no, extenuating circumstances." tvhile this might

2ppear to be defensive hyperbole, compliance officers and special education

—

teachers from Jerkeley, California (a district with an active and committed
. special education program), view OCR enforcement officials in terms remark-
2abl" similar to the way cor-orate safegy'specia;isps tal# about OSHA or
busineﬁémen in Janesville, Wisconsin tai; about inspectors from other

agencies. They complain that OCR officials, could, but don't,

~ A
et

"act as colleagues with the Districts in 1mnlementing the
législation. I don't mean that they should be soft but
they could helg us to implement."

Another said"’G

"From my experience they are a-police agency.‘ They appear
to operate without a sensitivity to the global problems of
the [bchool district]. There is no consideration for the
4 whole gestalt....They don't appear to deal with the real
issue--the child. -Not one has asked about where the )
O childis today. They deal only from the....bureaucratic
' . point of view", ’

'"fﬁey're not cooperative with us. They're like the police

b showing up. It doesn't have to be that way. We want to do
‘ what'!'s,right. VWe're committed to oroviding education to all
kids in (the district}." ’

ﬁ ' ‘
. .
'




Of course, if one believes that the District is a "bad apple," that its
version of "education for all kids» in fact giveé short shrift to the
handicapped-- as may be the case in some districts whose officialsayake
such statements--then the ObR's stancg may be justified. Bgt'failure to
make such distinctibns, or even to try, is the essence of legalism,

As in business regulation, legalistic enforcement of detailed
accountability schemes (or gchool administrators' belief Qh the ngcegqity
for strict compliance) leads to a considerable amount of nonproductivé
effgrt,’diverting thosé local educators who are in fact dedicated to the
statutory goals from important tasks to low-priority "compliance
activities. A1977 National Institute of Education-study, based on a survey
of State Title I directors, concluded that the extensive regulations dealiné
w?th.planning and delivery of educational services "estap;;sh\a complex
procéss of instructional ﬁlanqing Lhat is not demonstrably co‘pected‘to..i.
the qu;lity o? instructional services."33rWeatherly and Lipsky studied the
~ implementation of a Massachusetts law that, like PL 9u—1u2,'requires
schquis-%d’brepare\an individualized plan for each student, -including

. . " A -
mandatory conferences, meetings with parents, writfen justifications, and

so forth in every case. Special education teachers and administrators
seemedﬁfo take the purposes of the law very seriously, said Weatherly

and Lipsky, despite weak monitgring efforts by the state. 3ut they

>
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: . ;egarded the legally prescribed steps to be a substantiVely meaningless
"bureaucratic hurdle to be gotten over as quickly as possiblen in a
\ Mmajority of cases.3 The administrators differentiated these "routine
cagses" from those that they in fact regarded as problematic, in which
"there was some disagreement among school personnel regarding the assessnegt
or educational plan, considerable expense...[or] troublesome varents....""
The difficult cases were thought to be only 15-25% of cases in two districtss

- : ;

_ perhaps 50% in a third district where parents seemed to be more demanding. )
-

8t any rate, the prescribed set of procedures in all cases seemed vastly |

|

1

|

ovarinclusive and costly to the professionals on the scene.

‘/

E

v\;w-.

One consequence of such overinclusive requirements is the demoralizing
experience of‘wasted time and effort. Stearns et al, in their study of
the impact of PL 9h-lh2; found "It was an exception, rather than a rule, .
for service givers to maike significant use of the IEP documents that had
been developed" even tHough-formuiating them "consumed more time for staff

= than any other procedure we obserﬁed." 3STeacher's reportedly make little use
of the exbensive, complicated tests results required by Title I regulations,
partly, perhaps because the testsvarefoften methodologically flawed;
teachers regard them simmly as-formalities required to retain Title I funding.36
More importantly, compliance with procedural requirements can displace
activities that teachers and other service providers regard as more important
or educationallf valid, just as industrial safety engineers complain about
the way in which OSHA inspections jfferf/tnem from.higher,priority safety

goals. Thus a school psychologist/complained to researcners, "I used

a

~ to spend half of my time testing and the other half in classrooms working

v
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with teachers and kids. Now, with PL 9h-lh2~requirements; I spend close
. ‘ 37
to 90% of my time doing assessments.". And the school districts, Stearns

et al note, svend more effort negotiating with highly-educated rarents

*
over- whether the 'public school should pay for specialized private services

than on the. proper- classification of the disadvantaged children who
presumably were to be the orimary beneficiaries of -a more finely-individualed
and participatory pupiiaassignment process. B .

When a school district!s e;forts are diverted toward ensuring compliance
with‘regulations, or being able to prove it is in compliance, it may even |
have to forego more imaginative, but harder to document, instruction
tecnniques; With respect toyenforcement of Title I compensatory education

regulations, Burnes states:
Because many local districts have historically found it
easier to document that services are supplementary (to
regular non-Title I programé) when the children .are-in

a "pulled out" class, most districts...do pull children
out of the regulalr classroom to receive Title I services,
even though few research data suggest this is a more
effective teaching strategy. 3Y

Y3

Arthur Wise argues that peryasive“requirements of evaluation by testing. ,
induce some educators to focus on tnose educaticnal goais (such as inculcation
of certain reading and math skills) that can be easily measured.AQFcr teachers
who see their role as broader;;stimﬁlating creativity; transmitting a cultural
heritage and mcdes of thought teaching oral skills,,etc.--a focus on
meeting testable objectives seems in no small degree to trivialize aduca-
tion and divért them from more important objectives. Not surprisingly,
resentment follows. There are reports that\teacherscynically attempt to
manipulate test scores (depressing them in the fall,’boosting them in the
spring) to avoid bureaucretic hassles, but also; I suspect, because they
feel no compunction about sai)ota’ging a prescribed procedure they I;eliew}e
is not educationally very valuable. |

62
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Another response to documentation requirements is demoralization.
Like the nurses referred to earlier, teachers\are dedicated to doing good

deeds rather than justifying them in writing.. "I was hired 4s a teacher,

not a record keeper,J/one special education teacher complained to researchers,
and at least some special'education_peachers have abandoned the field or
requested different assignments.because they hate having to srend so much
time on defensive vaperwork and conferences rather than teaching.’

Legalistic procedures can alsg lead to "overcompliance", that is,
measures by school "districts that are required neither by the letter or
“spirit-of theflaw but that will help keep the district out of legal
trouble with auditors, parents and advocacy groups. The prevalent but
educationally questionable "oulling out"‘process,‘where'students receiving
Title I aid are removed from their regular classroom fof-special classes;
is. one example. In a-study of the implementation of 2L 94-142, some school*®
districts were found to have'"given in" to questionable demands of aggressive
parents of handicapped children for special services because the administra-
‘tors wished to avoid due process hearings and aopeals, those legal proceedings,
adMinistrators noted, often draw media attention and make both the admini -
strators and the district "look bad",42

Conversely,- fears -of legalistic

enforcement can lead to defensiVeness and resistance, The fear of lawsuits

4 and claims to expensive oriVate services for handicanred children, one

‘ study indicates, has led in some districts to protective, defensiVe strategies
by*administrators in their relationships with parents--reluctance, for °
examle, xo tell parents that their child needs, a service presently

unavailable in the public schools, but that would be available orivately

| )

41




at the district's expense, under PL 9h-lh2. Charles Benson noted that
some local educati:hal authorities are4returning federal vocational moneys
to the state office, rather than comply with the-detailed planning,
repoffting, and folloWbup requirements..44
School districts do not seem to;have resorted to the increased legal
contestation and appeals that have marhed the business res;onse to legalistic,
regulation. Perhaps this is because‘there is in fact less unreasonable-
ness and less resentment. But it also may stem from reluctance to do legaI_ ‘
battle with a federal agency on which the local district is deoendent for
funding, along with different attitudes (among schools as comnared with
businessmen) about the propriety of fighting.to retain au§pnomy from govern-
ment bureaucrati5 aind there certainly has been enough resentment to stimlate
a significant political counterattack, as reflected in ‘the Reagan administra-
tion's proposals to eliminate regulation ‘of schools by consolidating categorical
. )

grant programs into unrestrigted bloc educational grants to the states.

Thus as in the case of business regulation, the bitterest fruit of legalistic

. regulation has been an undiscriminating "deregulation" movement that threatens

to undermine the vositive contributions of thw/Programs.

.
»
/

Posgibilities and Limits of] Flexible Enforcement

tith respect to business regulation, iliwas suggested that a strategy

of flexible enforcement could bg not only more reasonable than legalistic

fnforcement but also more effective, in that it could lead to more coopera-

tion and more imaginative aporoaches to the achievenent of regulatory goals.

The assumptions that underlie that suggestion would also seem-to be aopli-

cable to the enforcement of scthlV}egulations.

.
e . . [}
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* One assumption, for example, is that while explicit legal;méndates‘

-

and some threat of enforcement is necessary, most regulated entities are

res -nsive to informal reaulatory 1nstructlons, or at least those that appear

reasonable under the c1rcumstances, w1thout having to be hit with severe . <+

.and automatlc sanctiops for all violations. Thus Weatherly and Lipsxy,
as noted earlier, found Massachusetts ch?oIs committed to compliance

with the goals of special education statutes despite the absence of frequent !

monitoring by state offioials, partly due to belief jin the legitimacy of
the lawsand its goals, ﬁantly because of pressure from parent.g;oups.
'ﬂnd when such attitudes exist in the schools, strict enforcement of
detailed accountability regulations may do ‘more harm than good.

Perhaps the most important achievement of tougher business regula-

tion has. been stimulating corporations to hire in<house orofessionally-trained

technical experts (safety; quality control, environmental enoineers, etc. )._

who share with enforcement off1c1als the general values and goals of the

regulatory program (often having been recrulted from government agencies),
, .

who * manage shaoow inspectorates 1nside corporations, aod who Become advo-
' 4

cates for regulatory goals in internal struggles gver resources. Similarly,

“aul Hi}l points out that local school officials appoioted as Ucompliahce !

&

0] . " ¢ ) .
officers" and told to master the detailed féderal regtilations on expenditure of

. . . -

. ., N v ’
special education grants remain local employees,

R : 1
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but their special exnertise--and thus their professional
standing--is based on the...programs they manage,
These officials constitute aqspecial interest group
within the...education agencies that employ them.
Within some limits, the federal government can .
- rely on them to take autonomous action in behalf 45
of compliance with the intent of fedetral programs.
(emnhasls added), ’ o

o

(1 underline the word "intent“ to emohasiie the distinction between'overall
goals and the specific meqhanisms suggested in the regulat%fns_;\\\\ ’
- . Of course, the threat of enforcement has been crucial in creating the
in-hoyse comwliarice staff.and in giving them a\eeffure of "clout®,
Moreover, the existence of some specific regulations is imooftant in this
regard, because, as Berman and McLaughlin obaerve, the: categor1cal nature
of TMtle I regulations helps local soecial education s ec1allsts mobilize
support for their programs vis-a-vis other budget 1tems (just as quality -
conitrol engineers cite FDA regulations when dunnlng management "for funds.

*

For this reason, replacing
®

categorical grant regulations with unrestricted bloc grants mught severelv

for 'Projects the eng1neers ‘think important).

undermine the position of special education specialists at the local level

althoush this is far from certainﬁ Flexible tegulation on the' bther hand,

\ § L . . N .
would sugrest retention of the legal power provided by categoriecal regula-

tions, but The.idea of flexible -

- -

“Would use it selectively or sparingly.

regulation JCalls upon enforcement officials to regard local special

education speclalists as allies and expert informants, to omit punishment

‘of (oraadverse'puﬁlipity for) formal violations that local officials can

. s
= v
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) *
— show are not serious, and to direct governmental pressure toward problems

2 .
-”»

tﬁe local specialists regard as important.- : - .
As in the enforcement ;f business regulations, flexible enforcement
would require enforcement officials (and perhaps jhdges, as well) ﬁg be |,
alert to the reasons for a school distrigct'!s failure to compiy with regula- *
tions. If some Title I violations represent wholly unjustifiable attempts

to divert federal-funds for general educational purposes, other, violations,
.2 : , o
a study by Berman and McLaughlin points out represent not attempts to evade

¢

the genera; purnoses of thé’lgy but attempts to‘achieve them in ways that
local educators believe to be fair and appropriate--even if not in accordance

with the regulation drafted in Washingtoh. Berman and Mclaughlin conclude:

*  Our research indicates that effective educational
change requires adaptation of guidelines....to local
conditions. 0ddly enough, such adaptations are some-
times thought of as dewlations. Ve would hope that °
federal policy would encourage these largely healthy-

~

v—_;_I'on:epver, as ‘the business regulation experience indicates, when officials

» ]

criticize or penalize any and all departures from the regulations, without
. \ v .

acknowledging that the good faith judgments of profess;onéls\ in the

“r
—— particular setting might be more important than the steps required’ by

'

* Noncompliance with Title I regulations, for example, is undoubtedly of
varying degrees of seriousness. It“is wholly indefensible to sperid compen-
satory funds on audiovisual aids for the auditorium, on salaries for football
coaches,.or on band uniforms. It is less reprehensible, however, when funds
are spent on new educational programs that are not=perfectly targeted toward
only the most disadvantaged students as required by the dictates of federal
"concentratiof" regulations. And it is still less serious when funds are

- spent on plausible compensatory education classes but without meeting

regulations stipulating clear articulation of objectives and frequent and
"scientific" evaluation of results. ST

«
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the rule-book, the: incur resentment and run a serious risk of destroying ’

x

the céoperative imulse so necessary to tﬂe achievement of statutory goals.

Many corporate regulatory violations, as noted earligr, are due not
to calculated eva;ion bu£ to some sort.of "organizational" f'ailure--weak-
pesseé in supervision, gradual deterioration of safety’and maintenance
‘routihes, faildres to follow up on or detec; sources of* harm--all coﬁtrary

- to the o}ficial cornorate policy. This suggested gegulatory strategies

aimed p rimarily at building regulated firms' capacity to comﬁly.

S

Sithilarly, Berman and McLaughlin imply that the main reason most local
3 districts fail to meet Title I objectives is not calculated evasion but

a sort of organizat;pnal incbmpetenge. This might include indecision

about what will woxk , getting overwhelmed by regulatory deadlines and -

. _adndﬁist}at{ve difficulties, and letting Title I planning demands slide “

i

N

in the face ;;\khe many 6the§ problems, demands, and crises faced By urban

N - - g -
schools. From.%?is standpoint, as Richard Elmore arguég: enforcement

- s

officials would be better advised to conceiverof their jobs in terms of

co ation or "helﬁing"--providing information, orgénizational énélyéis
aﬁd structional advice rather than enfgﬁcing.rules.aaBepman and Mbﬂ;ughlin
say, "School districts generally do want outside help éut do not want this
assistance to be highly Qrescripgive agg'inflexible." Vhat they ;eed is

L(’ assistance in éhanging organizational arrangements ;nd attitudes that

would qxpand‘local defihitions of e&ucational responsibility in accofdance

with regulatory ourposes. agThe USOE does now send "m;hzigement t(ams" to

’
7

' -
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the states not only to address comcliance issues but also to "concern
themselves with the management capacity" of the state agendies "to

promote more effective programs." But assistaﬁce from boﬁh federal and

b,

state officials "seems to be addressed primarily to showing {local district)

officials how to run compl_ié.nt orograms," not "to helping...(them) prov?_de
‘ 3 \ N -
more effective orograms." 59 . - - | ~

v

The %apacity-building strategy was illustrated by Judge Weinstein's’

.

51 o
decision in Lora v. BY, of Education of New York. The judge found the City

had violated the Civil Rights Act and federal education regulations by
referring di%proportionate mumbers of minqrity children to special schools\
for emotionally disturbed and disruptive students. But he recognized
that the "raciglsimbalanceJ.problem was_ a difficult one,'largely because
whiie parents tended to send their children to private schools when the .
district sought to refer them %o special schools.‘ And he recognized
that the City h;d not bgen violating the }aw deliberately or acting in ba& .
faith,:having set up certain due vrocess mephapisms; fhe jﬁdge thus-

¢

rejected fhé pléin%iffs’ demands for more explicit rules to éoverﬁ

classification and referral of studenis,Asaying "Courts are not in a posi-

tion to lead the most advanced of the educators...in enforcing nonexistent
stendards." Aiad the remedies Judge einstein called for were essentially

educational, e.g., he ordered school administrators to inform all teachers

N
, ¢
- o .
L o
.

o -
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. ’ . ’
in the system of the court's concern about possible bias in decisiof-making,

e ]
to give relevant referral committees special training to avoiding racial

' or cultural bias in evaluation, to provide‘clearer (and fewer) notice forms

[

for parents -and provide an advocate for children considered for referral,
. - A

and to increase minority representation on decision-mal:ing staffs. One
could imagine regulatory enforcement officiAls, too, using their leeal
power with resnect to vidations not to imoose penalties or, cite aud1t
exceptions but'qg strike "plea bargainsﬂ whereby the district agrees to
undertake "capacity-building" reforms (a3 opposed to more faithful apd
detailed adhefrence to the testing andvdocumentation'regulations).

_ In business regulation, as discussed earlier, movement toward flexible

. enforcement, however desirable, is politically and bureaucratically diff;i-

cult. The inev1table recurrence of catastrophic accidenrs and discovery of

new environmental contaiinants lead to a recurrent escalation of leval rules,
* and the threat of such occurrences, combined with the technical difficulty
di assessing:risté, makes it hard for enforc ent officials to be sure£it
is safe for a Tim to substitute its own control method for the one
scecified in the rules. Informal negotiation with business over legal
obligations, moreover,*always carries the risk of criticism for "selling
out," being captured or corrupted. .

< .
Do those same factors militate against flexible enforcement in the

Legalistic enforcemgnt is safer.

educational area? In some ways, the conditions for flexible enforcement

are more hopeful. The business regulation agencies that have moved toward
flexible regulation teng to sbecialize 1n&a particulai industry or a limited’
s

set of technologies, such ag truck safetj regulators and some (not all)

7

&

L3 . [

82
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i 4vecialized FDA. units. 0SHA inspectors who go from industry to industry
. “:,. N . .
. , are least caoable of making subtle-distinctions, analyzing Weamesses, " ~

- seeing through weax excuses; or offerlnoéconstructlve suggestlons. On that

continuum, education law enforcement off1c1als are relatlvely sovecialized.

3

*ith oroner train:mg and 1ndoctr1natlon in a less leoallstlc concentlon of

o

enforcement, they cerhaps could learn to be more selectivk in enforcement,/r

o

and more helpful to local schools. . C .

»

On. the other hand, school regulators deal with an uncertain technology.
. . » s . -.
Since.np/one imows for sure what*would be a good compensatory or, bilingual

education,strategy, and views: on the subject differ (soﬁetimes viofently);;
& . i : .

it may be hard for the Office of Civil Rights official to decide whether a-
deviation from a program-related reéﬁlation'is serious or not, or whether-

-a failure to document adequately a referral of a handicabped child covers T
up a failure to think abont_the case honestl; and carefully, Here, too an

insistence on‘following the rules lﬁda far sippler choice for the bureaucrat.
Similarly, it is hard for enﬁorcenent officials to make the value -

ngudgments immllcit in many decisiohs éoncermnc ;onllteral compliance. ' .

Manr- controVersies ar151ngsundern°L 9h-142, as noted earller, while "legally"

about the "anorooriate eQucatlon" due a ha.ndlcayaed student, are also al&.t

whether the school mist pay for orivately provided special education services,
* and hence are about red;strlbuting scaice educational resources to a spec1al

few.. A-school's refusal to make the referral at bottom may be based on an

A

S ~

v

imrt;c1t cost-benefit argument--the added benefits for the siecial student

.(especially because it sets a precedent) iare not worth tne costs_thls and -

' . ~ .

- — . . ‘- P
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enforcement official or a judge to evaluate the school's argument, .

64
. Y - '
_similar deci81ons will imuose on other students by divertinv resources

4
from "regular" education. Lacl'inc conceotual tools or hard data to "test"
.- (3
i

such a cost-benefit analysis, and lacking any statutory guidance concerning
<he maximm a community s education system should be compelled to sacrifice

4in order to assist the most unfortunate, it is obvidusly very hard for an

»

Moreover, the characterization of the choice in terms of violating or

respecting the legal rights of the handicapped child rakes any considera-

»
tian of the issue in cost-benefit or compromise terms legally undrthodox
end, in the views of some ‘advocacy groups, highly illeé%timate. ind such '
.advocacy groups, it must be ‘remembered, are emrowered to take the school

district to court appeal the decision of a trial judge who seems to be

~"wateringdown" the unqualified rights established by statute, or as Jeremy

Rabkin as described, bring effective lawsuits against an enforcement agency
that articulates a policy of treating some comrlaints or alleged violations

52 )
as less worthy of orompt 1nvestigation than- others. Uniform and literal

application of the revulations thus is a legall" and ooliticallv safer

" course’ for enforcement officials and judges.

-

Similarly, there is alwajs the danger that "flexfble" enforcement

officials will err, that an independent investigation will reveal serious

[N \ . N .
, misallocation of funds or a highly-publicized viplation of some childrens!

rights, thus embarrassing the enforcement agency's leadership. These "scaqsals"
- -

52 : . -
can occur even in a strict regime, of course, but a record of stringent

[y

insistence on nccountability reouirements at least provides the égency

with some defenses: it(can olace the blame on insufficient approcriations

"

for enforcement.

.
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At bottom, the najor impediment to flexible regulation is a particular 3
style of legal and administrative thought that yiéms rules and rights as J
‘fixed. To modify them on grounds of the ¢osts of vindicating them is |

regarded as essentially illegitimate.- Yet the weight to be giyen economic
considerations (that is, the distribution or allocation of resources) is .
the central policy issue in both business and school regulation.; Is the 1
procer goal of air collution control, or worker or groduct safety, the
cleanest or ssfest environment technologically possible, or is it;the ' “
safest environment or product possible without engendering adverse effects
“in terms of other values (lossesiin nroduct utility, ﬁigﬁer'orices, lower
oroductivity and employment ; etc.)? 1s the "approvriate education" for .
. handicaooed k1ds required by PL 9h-lh2 the best imaginable education (or
something anproaching it) or the best education possible witho ut detract1ng

'\
very much (however much that is) from education for the others? But onCe

statutes or regulations guarantee meefing "the needs ofrthe childn or‘iegal
rights to an appropriate education (or'the_riéht of the worker to a safe

« . . _ ’P, ) . i i
workplace or -of a citizen to clean air), the capacity to compromise, to

deal with the issue in. terms of "trade-offs,u is inhibited. Trade-offs

-

are subject to legal appeals and ooliti;al attac<--unless Jjudges and bureau-'
’ I
crats bégin to think of rights as nonabsolute, as imrlicitly qualified by

context and the possible adverse consequences to others of taking_them., .

g‘literallyl* : : ' I

.

: *Judces,do 80 in some other contexts, “such as in "balancinv"»aooroacnes
to the internretation of First Amendment freedom of sneech, whereby,
under the "clear and oresent danger test ‘and it variants, the righf
to free sveech is oualified in circumstances in which it clearl; .and
inevitably impinges on other governmental and social values, such as
. "law and order". . . // "

S
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In the business regulation sphere, regulatérs have been provided with

.
- .

le~n) authorii~ to thin in trade-off terms at the rule-making level by
recent stctutes and “residential orders that feguire agencies to‘analyzé

the relative costs.and benefits of alternative proposed regulétioﬁs.
- [ 4

President Carter's Regulator; Analysis Rev}ew Groun and a similar panel
s

3

established b~ >resident Reagan were authorized to review rules oropdéed'
- >

A}

by Txecutive 3Branch regulatory ageéncies and to issue oublic criticism of

those thatk%he gove}nmental economists did not thini: cost-efficient.

It miznt be useful to subject proposed educétional regulations to sirdilar

»rior analyses, or to review existing accountability regulations with an

~

ere 1o reducing the most extensive reporting and testing requirements, N
+ especiall;- with resnect to those districts that do not have a demonstrated

" record of bad faith in the im;lémentation of statutory goals. The analogue
A . B -

at the enforcement level, to »revent "individual case unreasonableness"

~

v

stemming from legalistic application of generally reasonable but inevitably

~y ,
) . -

overinclusive regulations, would be a legal m dépe requiring and authorizing

b‘ - - - ) ()
enforcement officials and judges to consider exgentions, modifications
s < . N -

énd"variénces, without an unreasonably heavy burden of paver justificatién.
- . - Constructing criteria for such non-uniform treatment#end developing

a lecall:--defensible rationale for a flexible mode of imlementing regu- '

Tations-and broadly-stated student rights are important goals for the

remulation of schools and of businesses alilie. The alternative, ag suggeste
»

o °

earlier, ma - be continuing-.zolibdical bacizlash and wholesale "deregulation"
. N ¢

that throws out the baby of progress along with the'bathwater of regulator; .’
I4 . .

.
¢

unreasonableness.

2y
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